
Important Legal Decision
A PPEAl, fi-oui ai decision of the AppellateDiN,.vi4ol of tlle Supreinle Court of Ontario
(1.), reversing tlie judgmcunt of a Divisional
Court (2), in -fax'or of the pluintilf.

The action was brou 'ght for an injunction to
restrain the responclent froin. erecting ain apart-
ment house on lot 32 on tlue east side of May-
nard avenue, ini the city of Tor'onto, and which
adjoins 'the landis upon which the apî>ellant lias
erected a valuable private residence.

Tlhe landis now owned by the appel lant and re-
spondent 1resl)ectively were formier]y owned by
tIi e lteverencl George Maya.

The executors of the Revei'end George May-
niard conveyed lot 32 above nmeutioned to one
Johin Wil]iamuson, by clced clated the lSth April,
188, the material portion of which is as fol-
lows: "Ail and siîigular 'that certain parcel or
tract of land and prernises (describing thern)
to be used only as a site for a detachied brick
or stone dweliing house, to cost at least two
tliousaud dollars, to be of fair 'architectural ap-
pearaqnce, and to be built at the saine distance
fromi the' street fine as the bouses on the ad-
joining lots.",

The responcient's title is derived tlirotugh this
convcyance to Williamson.

*\Vheii the appellant puirchaseci the land now
owned by him it was one of the few remnaining
vacant lots -on Maynard avenue, and lie did so
w~ith flhc knowlcdge that there were restrictions
on that street governinig flic class of buiildingý,s
to 1e erccted thereon, and also lmowing froun
bis persouial inspection that the lionses on the
street were ill pi'ivate dwellings and worth
from $7,000 to $10,000. The appellant erected
a firs-t-class private ciwelling house, costing ap-
proxiunately $14,000, over and above flic value
of the land, which lie woulcl not have donc hiad
hie not helieved that there were building re-
strictions -sufficient to prevent the erection of
sucli a building as is proposed hy tlie respon-
dent.

The respondent proposes to construct wbiat is
called an apartm-ent bouse upon lot 32, îind th)e
plans and specifications which lie Iiad prepau'ed
show that it is intended to include the constr'uc-
tion of six separate and distinct suites, or' sets
of roomls, ecd cut off froni flhc others by its
own front door, and com-poscd of a living roomi,
four bedroomns, a bathrooin, a ciiin(,---oonî and
a kitclîen.

The appellant, belîeving that bis property
Nvould be very greatly deprcciated and darnaged
if the respondent wcre permittcd to, construct
the proposed building, commnenced ti« action.

Af ter tic commencement of the action the ap-
pellant mnoved for an interl ocutory injuncti on.
Tbe mnoti on was by consent tui'ned in to a nioti on

foir juidgmiient, indi on tlie 3rd May, 1.912, judg-
mient ivas î>ronouncecl by 2Mr. Justice Micdileton
dismnissing the action -with costs.

The lcarned judge considered that lie was
bound by the decision lu Re Robertson and De-
foc (1), îind clismisseci the action. This judg-
ment wras reversed by the I)ivisional Court
(coniposed of Falconbridge, C.J., K.*B., I3rittoni
and RidclelI, JJ.), Britton, J., dissenting.

Tliejudgment of the Divisional Court -was re-
versed by the Appellate Division (R. M. Mere-
dithî, Garrow, ïMaclaren, MAagee andi J-odgis,
JJ.A.), i\'aclaren and Miigee, JJ.A.), dissenting.

From the judgnient of the Court of Appeal
for Ontario the appellant appealed to the Su-
premie Court of Canada.

Glyn Osier and J. II. Cooke for the appellant.
he couvcyance to, Williamson contains a re-
strictive covenant limit-ing the use of the land
bythie grantee andi his assigns. Mackiay v. Dick
(1), at page 263; Riawson v. Inhabitants of
Sehool District (2), Brookes v. Drysdale (3),
at p)age 60.

he words used are to, be interpreted in their
ordinary and popular. sense. Rogers v. Ilose-
good (4), at page 409; Jfext v. Gi (5) ; Ex
parte Breuil (6).

J. M. Godfrey, for the respondent, referred
to Kiniber v. Admians (7); Robertson v. Defoe
(8) ; Neill v. Duke of Devonshire (9), at page
149.

The Chief Justice (dissenting) :-I arn of
opinion that thiis appeal should be dismiissed
with costs.

Tdington, J. :-The respondent dlaimus tliat lie
is entitled within the termis of a grant -of cer-
tain lands conveyed to be used only as a site foir
a detached brick or stone dwelling house to cost
at least two thousand dollars, to be of fair archi-
tecturail appearance, and to be built at the samne
distance fi-oui the street line as the hiouses on
the adjoining lots, to erect on said site haif a
dozen dNvelling houses so attaclicd together and
covered iu that tliey miay wear the external ap-
pearance of one bouse.

If this is to be construed as a covenant I con-
ceive and respectfully submnit that respondent is
simply attempting by a juggling use of the word

apartmnen t'' to, stem to, keep the promise to
die car yet break it to the hope.

It is part of the office of -the law to, defeat sucli
like -attempts and sec that what was withuîî the
reasonable contemplation of the parties to a
contî'act as expressed in their use of the words
thereof, is so, adhered to that neither tlue pur-
pose nor the language is fî-ittered away by over
refinemient.

Tt is the use of the site, and not the use or
abuse or the detachied dwellinig whien built, that


