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Raynsford, in 188,5, nold the portion of
~teestate iying on the west side of the

r'ailway wNithout reserving any right of
wvay over it in favour of the portion on
-the east side, whicli he retained. The
portion on the east side was afterwards
sold to, another purchaser, who sold it to
the defendant. The defendant clairned
ac, r.tinued right to, use the level cross-

ing, which. the plaintiffs denied ; and the
plaintifis removed the gaves, substituted
fences and trenches, and took up the
granite paving of the e. issing. On the
ýefendant throatening to break down the
fences this action wvas hrought for an in-
Junction to, restrain bim from doing so.
Wright, J., heid that the defendant, hav-
ing ne present right to pass over the land
,on the wvest side of the railway, wvas not
,entitied to, use the level crossing, and
granted the injunction, but without preju-
-dico to any right the defendant or bis
jsuccessors in title nuight have in case
,they should becomne entitied to pass over
the land on the wvest side. The dofendant
.appealed. Their Lordships wvere of opin-
ion that Raynsford, b,- selling the land
,on the west side of the railway witbout
a.ny reservation of a right of way ovor it,
had abandoned ail right to use the level
ecrossing. They therefore varied the order
of Wright, J., by omitting the declaration
thiat it 'vas to e owithout prejudice to the
defendanV's right in the case above mon-
tioned, and afllrmed the order in ail other
-respects.

RUJSSELL V. Rugsell-Court of Appeal.
Lindiey, L.J., Lopes, L.J., Rigby, L.J.-
June 28, Juiy 1, .2, Aug. 7. Restitution
of conjugal rights-Judiciai separation-
Cruelty. Appoal from a decision of Pol-
lock, B., sitting as a judge of the Probate,
Divorce, and Admirafty Division. A note
of the proceedings in the Court bolow wvill
be found ante, p. L192. The Countess
Russell, in 1890, conimenced a suit against
the earl for judicial separation, on the
grounds of cruelty and sodoxny. That
-suit wa-R dismissod, but che countess con-
tinued te, reiterate the charges of sodomny.
This action was brougrht by ber for resti-
tution of conjugal rights. The earl, by
countorclaim, askied for a docree of judi-
zial separation on the ground of the

countess's cruelty in makirig the abov'e
charges, weIl knowving thieni to ho false;
be also set up as a defence that t.he action
'vas net brought, lonajide wvith the desire
of resuming cohabitation, but for the pur-
pose of founding proceedings under the
Matrimonial Causes Act, 1884 (47 L'. 48
Vict. c. 68>, for alimony and judicial
separation. Pollock, B., wvho hoeard the
case wvith a speciai jury, left it to the jury
to say 'vhether the countess had been
guiity of cruelty, and wbother she biad
acted bonafide. The jury answered the
former question in tbe affirmative, and
the latter in the negative ; and the learned
baron dismissed the wvife's petition i.nd
made a decree of judicial separation as
asked by the counterclaim. Lady Russell
appoaled. Lindley, L.J., and Lpes, L.J.,
held thatI "tbere must be danger to life,
11mb, or bealth, bodily or mental, or a
reasonable approhension of it, to consti-
tute legal cruelt.y," and that, ne sucli
danger baving been proved, the earl's
daiim for judicial separation failed. They
heid, however, tbat since the passing of
the Matrimonial Causes Act, 1884, the
Court 'vas not bound te, decree restitution
of conjugal rights in ail cases at the
instance of a party wvbo bad successfully
resisted a dlaim for judîcial separation, or
vice versa, and that in the present case
neither restitution of conjugal rights nor
judiciai separation ought to, ho ordered.
Rigby, L.J., while agreeing with the
other inembers of the Court in ail other
respects, difl'ered from them in vliinking
tbat the countess had heen guilty of legai
crueltv entitiing ber husband to a decree,
for judicial separation. Appeal allowed
in part, petition and counterciaim dis-
inissed.

BAYNES & Co. v. Lloyd and another
(L.T. 367). The decision of Lord Russell,
C. J., in this case bas heen confirmed in
the main, so that a covenant for quiet
enjoyinent (limited apparently to, the use
of the lessor and those ciaiming through
him, and only binding on the lessor &s
long as bis interest in the promises Iastýi),
ab least, if proper words of letting are
used, is implied, but noenvenant for titie,
that is, no covenant that the lessor has
powver to lot.
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