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CORRESPONDENCE.

Division Courts.

To THE EDITORS 0F TUE LÂw JOURNAL.

Gentlemen :-As you are thoroughly ac-
quainted with the procedure and practice of
the Division Court Act and the new rules
lately promulgated, would you kindly favor
Your numerous readers with an early reply to
the following queries:

1.-Is it the duty of the clerk of a Division
Court to deliver an execution to the bailifi' of
bis Court when ordered to issue execution by
a party in whose favor it is due ;-or is it in-
Cumbent on the party to deliver it to the baililf
him self ?

2.-Can an exeution be said to be issued to
a baili/j; by the clerk merely filling up the
blanks in it, without giving or sending it to a
bailiff of his court ?

8.-Does aclerk coniply with the require-
'Dents of the Act and Rules who neglects to
deliver an execution to a bailifi' of his court
'ghen at the instance of the plaintiff he has
been ordered to issue execution?

4.-What are the hours a clerk should keep
his office open for business; is there any en-
4ctinent or rule of court on this point?

S-Hlas a plaintiff a right to, demand and
hiruseif receive from the clerk a writ of execu-
tiOn against goods and chattels of defendant?

6.- In case a clerk bad been ordered to is-
elle an execution and he delayed issuing it for
t1renty days and until after the defendant's
R'DOds had been exhausted on afi. fa. from one
Of the Superior Courts issued ten days after
the execution in the Division Court was or-
'iered to be issued ; would it be a good answer

4the clerk (on an action againet him for
11%ligence in not issuing the execution) to say
that it was not his duty to deliver it to the
biliff and to say that no damage was caused

flot i ssuing but by non-delivery to a bailif;
texecution not having been issued tili after

te levY by the sheriff on hisfi. fa. ?
Iit necessary that any orders given to

12lerk of a Division Court in his office , in
r6ference to a case in bis court, should be in
Writing ?

485 bearing On the above queries aliow me
to efer you to sections 86, 42, 52, 79, 185,

O8 f the Division Courts Act, and new rules
5.92 and 150i a]s0 form 4 of the Procedure10k in the new rules.

Ilaving already extended this bcyond my
original intention, 1 remain, yours truly,

[The clerk is to have an office at such place
within the Division, for which he is clerk, as
the judge may direct. His dutiei are to be
perforrned in and not out of the office, (see rule
76, et seq.) ; and neither the Act nor the rules
prescribe office hours, but the judge can do so0;
when hours have not been prescribed by the
judge, the clerk should be in his office at al
reasOnable hours and times, as occasion and
ernergencies may require. We sc nothino' in
the Statutes or Rules which requires him to
traVel to the bailifi; wherever that oficer may
happen to be, or to send to bim in order to
procure execution of process; it is his un-
doubted duty, bowever, to deliver process to
the bailifi' at his own office, when the latter
goes tliere for the purpose of delivering pro-
cess for service or exeution.

Exelcutions are issued at the request of the
party Prosecuting the judgment, and if the
plaintiff wishes to avoid any risk from delay,
he shOuld sue out the process, and hie has the
right to take it to the bailiff; or see that it is
deli vered to him at bis own option: see sec.
135.

,An execution cannot be said to be issucd to
a bailiff by the clerk merely by filling up the
blanks in it: (see O'Brien's D. C. Act, P. 63,
note f) and p. 65, note g.) It ought, also, to
be signed by him, and sealed with the seal of
the court, and endorsed; and then it should
be delivered to the bailiff at the clerk's office.
WVe find no rule like that in the English
CountY Courts (No. 23), which requires the
bailiff to attend once, at least, every day at
the Office of the Registrar of the court for the
purpose of receiving process for service or cxc-
cution; and there iS Do provision made here
for the clerks sending process to the bailifl, ex-
cept upon the requcst, and at the expense of
the party prosecuting the judgment. Any
failure or neglect to deliver an execution to the
bailiff On the first opportunity, would subject
the clerk to the loss of ail fees in the suit, and
the Payment of any Ioss or damage resul ting
fromn the delay (see Rule 98).

It is bette,. for ail orders to be given to the
clerk in writing, as that precludes a possibility
of denial or doubt on either side. Some
methodical clerks keep order books, as well
for the Purpose of preventing plaintiffs fromn
denying their having given orders for excu-
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