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solemnisation of marriage is left exclus- for conferring upon the Lieutenant-Gov-

ively to the Provincial Legislatures, ernor of the Province the power to isste

When the Confederation Resolutions were marriage licenses, in bis report upon·

under discussion, in the old Canadian that Bill the then Minister of Justice

Parliament, the language -was not the pointed out that two questions arose. The

.sanme; there was no grant of power to the first question is not very material; as to

Local Legislatures in reference to the the second he says:

.solemnisation of marriage. Some anxiety
b, ing felt i reference to this subject, en-

qiries were made of the Government, and

the hon. the Minister of Publie Works,
then Solicitor-General, gave, on behalf of

the Goverument, the following explana-

tions:-. .

"The word 'Marriage' has been placed in the
dra-t of the proposed Constitution, to invest the
Federal Parliament with the right of declaring
what marriages sîail be held'and deemed to be
valid throughont the whole extent of the Con-
federacy, without, however; interfering in any
particular with the. doctrines or rights of the
relig ous creeds to whioh the contracting parties
May belong."

He proceeded to declare that the whole

effect of the clause was to give power to

decide that marriages contracted in anv

one Province, according to the laws of

that Province, should be valid in the

other Provinces, :hough twir laws might

be different, in case the parties came to

reside there; .nd again he stated that

when a mnarriage is contracted in any Pro-

vince, contrary to its laws, though in con

formity with the laws of another Province,

it will not be considered valid. ,He sub

sequiently assured the House that the

resolutions contained only the principle

of the Bill to be carriud in the Imperia

Parliament, which would be drawn up ii

accordance with the interpretation he had

already put upon the clause. Mr. Dorion

asked :1

" Will a Local Legi!ature have the right o
declaring a marr.age between parties not pro
feasi g the same religous beliefi mvlid?.

Attorney-General Cartier replied:

"eHas not the Legi4lature of Canad
now the power of legislating inW that mat
ter, aid yet bas it ever thought of legislatin
in that way ?'"f

Such was the explanation at $ .. tim

given, from which it is obvious that

very limited power was intended to b
coiferred on this Parliament. The Bri

ish North America Act passed, and si

sequently, iii the year 1869, with referenc

to a Bill of one of the Local Legislature

The second question as to wliere the
power of legislation on the subject resta has
excited much interest in Canaia, and conflict-
ing opinions exist with respect to it 'J he
power given te the Local Legislatures- to legis-
late on the solemnisation of marriage was, i is
nderstood, inserted in tbe A t at the instance

of the representatives of L ver Canada, wko,

as Roman Cathodes, desirred to guard against

the passage of an Act legalieing civil marr.*ages

without the interventioi of a clrg' maa and
the performance of the 'religious' rite. They

therefore i desired that the Legislature of each

Proy nceashould deal with ths portion of the

law of maîriage. The Act muet, however, of

course, be construed according to its terms, and
not according to the assumed intention of its

frame-s. The undersigned is of' opi ion that

the right to legislate reilaecting the authority
to marry, whether by publication of banus, by
license, or by episcopal dispensation, is put of
the general l.w of marriage, respecting which
the Parliament of Canada has exclusive juis-
<iction. The publica ion of banus, or the

I cense, as the case may be, is no padl of the
suiem sio, uit is Uerely the autho ity t0

solemniSe. The solenînisation is n t c>mmeicçd
by the isue of the license or the publication of

tise banns; all the English Marriage Acts treat

tue authority, and the soleuiniat:on, under the

authority, as quite different matters. Thus, it

is provided. m Geo., IV. chap 76, sections
9 and 19, that •-Whenever a marriage ,hall

not be had within three months aftr- publi, a-

tion of banns, or the graiiting of license, no

ministerhall proceed to tie soemil atioi of

l such iiarriage until a new license shall hâve

been obtained, or a new pub.ication of banus

had,' and, b the 21st -cetion, the solemnisa-
tion'of marr ages wi, hout due publication of.

i bauns, or .cense of marriage, is madu a felony.

In order to convict a person unde ithis clause,

it met be alleged and proved that the s .1, miis.

f ation was not only c mmenced, but completed,

and, if the iiense or banns were a -nece-sary

portiori of thesolemnisation, the~offence would

îîever be completed without them. The sub-

sequent Marriage Acts seem to draw the saine

distinction between the autherity and the

a solewnisation. The n dersigned is there ore of

. opinion tiat this rserved Act i beyond the

g jnri'diction of the Local Legisl ure, and

should not receive the a-sent oi Your Excel-

lency. As tte subject is one of the v-ry gr. at.

e est importance, aff cting the validity of mar-

a ria,es, pest and future, the unders gu. d would

suggest that the : oloxial Minuter be i equested

to Submit the two questions above raiscd to the

Law Officers of the Crown for their opini n."

b.

-e That opinion was given, and it is re-

s, ported, as follows-


