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solemnisation of marriage is left exclus-
ively to the Provincial Legislatures.
‘When the Confederation Resolutions were
under discussion, in the old Caunadian
Parliament, the language ‘was not the
:same; ¢here was no grant of power to the
Local Legislatures in reference to the
solemnisation of marriage. Some anxiety

b.ing felt in reference to this subject, en- )

quiries were made of the Government, and
the hon. the Minister of Public Works,
then Solicitor-General, gave, on behalf of
the Government, the following expland-
tions :— ' .

“*The word * Marriage’ has been placed in the
dra‘t of the proposed Constitution, to invest the
Federal Parliament with the right of declaring
what marriages snall be held and deemed to be
valid thronghout the whole extent of the Con-
federacy, without, however, interfering in any
particular with the doctrines or rights of the
relig ous creeds to which the contracting parties
may belong.” -

He proceeded to declare that the whole]

effecs of the clause was to give power to
decide that marriages contracted in any
one Province, according to the laws of
that Province, should be valid in 'the
other Provinces, ‘hough their laws might
be different, in case the partiés came to
reside there; .nd again he stated that
when & marriage is contracted in any Pro-
vince, contrary to its laws, though in con-
formity with the laws of another Province,
it will not be considered valid. . He sub-
sequently assured the House that the
resolutions contained only the principle
of the Bill to be carried in the Imperial
Parlixment, which would be drawn upin
accordance with the. interpretation he hail

already put upon the clause. Mr. Dorion |

asked :

“ Will a Local Legislature have the right of
declaring a marr.age between parties nov pro-
fessi g the same religious belief invalid 27

Attorney-General Cartier replied :

“ Has not the Legislature of Canada
nnow the power of legislating in® that mat-
ter, and yet has it ever thought of legislating
in that way ?”

Such was the explanation at mt time
given, from which it is obvious that a
very limited power was intended to be

couferred on this Parliament. The Brit-
ish North America Act passed, and sub-
sequently, in the year 1869, with reference
to a Bill of one of the Local Legislatures,

-

for conferring upon the Lieutenant-Gov-
ernor of the Province the power to isgue
marriage licenses, in his report upon-
that Bill, the then Minister of Justice
pointed out that two questions arose. The
tirst question is not very material ; as to’
the second he says: '

““The  second question as to where the
power of legislation on the subject rests has
excited much interest in Canana, and conflict-
ing opinions exist with respect to it. ‘The
power given to the Local Legislatures- to legis-
Jate on the solemnisation of marriage was, 1t is
wnderstood, inserted in the A t at the instunce
of the representatives of L wer Canada, who,
as Roman Cathoics, desired to guard against
the passage of an Act legalizing civil marriages
without the intervention of a clirgyvma. and
the performance of the religious rite. They
therefore! desired that the Legislatur: of each
Prov nce shouid deal with th.s portion of the
law of marriage. The Act must, however, of
course, be construed according to iis texms, and
not according to the assumed intention of its
frame-s. ' The undersigned is of opi.ion that
the right.to legislate res; ecting the authority
to marry, whether by publication of banvs, by
license, or by episcopal dispensation, is part of
the general law of marriage, respecting which
the Parliament of Canada has exclusive juris-
diction. | The publica ion of banux, or the
1 cense, as the cage may be, is no pa-t nf the -
sulemanishiio, it 13 merciy the autho ity to
solemnise. The solemmisationisn t cummenced
by the issue of the license or the puablication of -
the banns ; all the English Marriage Acts treat
tue authority, aud the solemmnisut:on, under the
authority, as quite different matters. Thus, it
is provided, m Geo., IV. chap 76, sections
9 and 19, that * Whenever a marviage shall
not be had within three months aft«r- publi.a-
tion of banne, or the grautiug of license, no
minister shall proceed to tl.e solemui ation of
such marriage until a new liceuse shall have
been obtained, or a new pub.ication of banns
had,” and, b, the 2lst scction, the gnlemnisa-
tion of marr ages without due pubhcation of
bauns, or l.cense of marriage, is made a felony,
In order to convict a person under this clause,
it mu:t be alleged and proved that the s 1. m:is.
ation was not only ¢ mmenced, but completed,
and, if toe license or banns were a-nece-sary
portion of the solemnisation, the offence would
never be completed without them. The sub-
sequent Marriage Acts seem to draw the same
distinction between the authority and the
solemmisation. The u .dersigned is there ore of
opiniou that this reserved Act is beyond the
jurisdiction of the Local Legislvure, and
should not receive the a-seat of Your Excel-
lency. As the subject is one of the very gr- ate
est importance, affccting the validity of mare
riaces, psst and future, the unders gu- d would
suggest that the : olonial Minister be 1equested
to submit the two questious abuvae ruised to the
Law Otficers of the Crown for their opini.n.”

That opinion was given, and it is res
ported, as follows:— '




