
jadgmentthatitis made oh tlid part of the

lenaant. It is according y grounded whnnmade by the plaintiff, on H objecUon 'to thepleading of the latter. Thua when the pS
br some'Z"?, "'''Tf '"^ '''"'^ '^' decIaraCby some matter, which amounts to no sufficientavoidance of it in point of law, and the plain

he trutrn^f^t,
'",""!"% ^"^ ^'»'^«=« issue upon

has been found for the defendant, yet the plaintiffmay move that, without regard 'to the verdict IIhejudgment be given in his favor, notwUhstanding the verdict-for the plea having con-

iTflV^ K^.^^ *P^*"°" ^'"^b, though iZ
tllX'^^"- '^J"^' ''«PP«"3upon the whole!that the Plaintiff 13 entitled to maintain lisaction and have judgment. Formerly an Zpresaion prevailed that this motion could bemade only on behalf of the plaintiff-but a con-trary op, „ ion seems to prevail now in Englandand instances of motions of this descriptionhave been made on behalf of the defendant It
IS certain that since the introduction of' the

n**"^^
14 and 15 cap. 89 the courts of LowerCanada both those of original and appeK

jurisdiction, have entcrlHined and adjudicatedupon such motions, made on the part of defen-
dant. The cases arc numerous and it is ouitounnecessary to cite them here

^

lili'^^l.!:!!! ^!r!^5^.^ ^'?'>4° advert to
— Y""'- """ ucriuL-u 11 ngnt to advert tn

these elementary principles, laid down in allEnglish text books of authority, in order toshow hat there has been, in some respects, adeviation in our Courts fro'm the strict practi'cein England and the Uuited States in regard to

1 his no doubt bus resulted from the recent
modification of our jury system . General ver-diets were abolished by the Act ofourLeSs:

J^Snr fi'."'^
'' ^''°-

^u"P- ''' '"^'1 special ve-dicts or findings are substituted in their steadThe 4 h section of that Act also confers on theSuperior Court the power to set asid. on mot onverd CIS and grant new trials-to arrest judg"

fnuht/f
^"^ f *-*'^'^^
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^''h the view no
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°*^ entering judgment notwithstanding

?Lt ?hIT •°^''' ^"•^''^'i '*"<i i' 'appears to me
,that the decisions, as well of this Court, as of

IS«frr'S'''^/''P^'''','.'^*^°g°''==« ^ power, Tn'the tribuna of original jurisdiction, to set aside

fact Sone
"^°" <iiestions of law alone and of

I think the decisions go this length Tho
cases are numerous but familiar to the B'ar andneed not be cited. Upon a careful review ofthese cases I am therefore clearly of opinionthat under our system of jury trials the motion
for judgment non obstante veredicto, for the tea-son that no evidence or no sufficient evidencehas been adduced, in support of the verdkt" is

?.Ti^r:«
If there be an ohJection to the techni-

cal term non obstante veredicto, we may call it
Bimpl:rametion to set,aside the verdict and toen er judgment for Plaintiff, or for the Defend-an I, as tne case mnv ho. not"'it'-ta»--?5->- ^'

finding Of special facts IVThVi^^H'^other
words notwithstanding theverdict. Holding thenthat these motions are regular, in the particu-
ars above adverted to, it now i;ecomes my du"yto enquire whether either of them should hegranted in this case, and ifeither, which ofthem ?

»,nT!V°* °.Pl".* ^^^ question of eTidenee w«
«^r ^°,rV^^ ^^^ ^«'"« of that evidence If hMa nfiff^"^ ''f'

'^•'° adduced Ssupp'o^
hfnTi ^K ^ ' pretensions as he has prcBentedthem in the jiresent action. The Plainiiff ^i-i

partnership in the best and most e" te^Lsir^es"tabhshment of the kind in Canada "Rvtko-
Plea, the Defendants deny the existence yinvsuch contract, and that^even if" any such co^tract had been en' red into bv thpm (Jui^u ?x
expressly deny) .ney seff^rYh wStty coSder sufficient reasons to show that Plahitiff hnforfeited a 1 right to the fulfilment on their pa,'of the pretended contract. Issue beingjoi eithe hrst question submitted by the Coun t< th,.'Jury wasin these words, and it is obv"o, s thatupon their answer to ti is the Phiii.tift" o '

mainly depended :-"D.d^'t,;e"'DrSant: as^acommercial firm, contract with the Pkintiff t

wi •'"?!,'''/ '.""*"^''' '" n"^">^er and form alleged in the declaration? '

To til is question the Jury answered unanJ

ZI'^Kl" -h'
"*«^'"'^''ve, and it is tS finding

cons J^7 Tj!"n!f"'.'''''r'''
"f '''
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" thnt^r^ 'T"'' '° '">'P"" of tl'ei'- motion isthat no evidence was adduced at the said trifllto prove that the Defendants, as a Tommrrc
"

fim, did contract with the Plaintift" to aTmU
Plf.i?;.'^.'!""'/

'? "'^P'^^'-'ind form as alleged

ieason-
d'^'^l'^ration.'- And their sixth

of'lSmV'°
^"''^ fi°«J"'g8 and each and everyot them were contrary to law and to fh» IJ-

dence of records." The paper wriUng?eflrred7om the Plaintiff's declaration as emLying thecontract, was written by Benjamin Lyman tl.P

hTkltT I" ?'
fi^^of Lymans7savaV &00., the Defendants, and in the form of a lettPr'from h.ra to Mr. Higgiuson, the pKff Theterms and purport of that letter are as follow

« TO o .r
"^^'^^^^^^ 4th April, 1857.

Thomas S. Higginson, Esq .-

writer Zd^wi;^l°"'l"^ '^' conversation the

::":viifinr z^r^ t^ izs:^pounds per annum, and als'o five per cent on thoprofits of the business carried on her^fn? Sfnext two years, after which time we w?ll admit

dentUL
^'"" *° ^' '*"°"y P^i^^'e and confi.

" Yours very truly,

"LYMANS, SAVAGE & CO."
ni • '^.J^

the written contract upon whirh tha
Plamtiff relies, and I proceed Z^ZA-n--into the evidence relatinffto it Tho'f^^V-"'

d.j I addreMed . letter to fi.i„Uffonm 5.n
t..pon.,b,llty, and .t th. tim, told pKiVJ"

I)artner,


