1886.] LAW JOURNAL. 239
W’m
130th section of the C. L. P. Act, 18536, and if defendaut do| gx, GuLLIvER Ve GULLIVER ET AL, JuneG.

#0 plead, plaintiff may sign judgment under 135th section.
And where, after execution issued, a judgment regularly
signed is set aside upon the merits, defendant will be ordered
to pay into court the amount for which judgment was signed.
Per Hacarry J., Nov. 8.

Brorr v. SMiTH ET AL,

The affidavit on which an application is made for a writ of
trial should show where the venue in the action is laid.—Jb.

Nivmo v. FLANNIGAN ET AL.

‘The statement in a declaration that a promissory note was
duly presented and dishonoured, is a sufficient averment of
non-payment as against the maker, and probably as against
the endorser also; but query.—Ib., Nov. 3,

STaARRETT v. ManyinG.

Defendant’s ‘attomoy accepting service ‘of summons has
the same time within which to appear as if the service of the
writ of summons had been served on defendant himself.—
Per Burns J., Oct. 8.

Tarror v. McKinray.

Upon an application under 130th section of the C.L.P. Act,
1856, for leave to plead in denial of a deed or agreement, and
at the same time in confession and avoidance of it, it should
be shown that something material may turn upon the
construction of such deed or agrecment.—fer Burns J.,
Oct. 18.

Tavior v. CARROLL.

In an action against Sheriff on his bond, and also for neg-
Jecting to arrest a party against whom plaintift had issued a
Capias, and for a false return of such Capias defondunt will
be allowed to traverse such party’s indebtedness to plaintifi,
and at the same time to plead ¢ not guilty,”> and also to tra-
verse the separate allegations of the declaration upon an
affidavit of the matters required by 130th section of the C. L.
P. Act, 1856, and further stating good reason for denying the
indebtedness of such party to plaintiff.—Jb., Oct. 23.

Locx v. Harass.
On an application for a writ of trial, the affidavit on which
the summons is obtained should show whete the venue in
the action is laid.—Per Hacanty J., Nov. 8.
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EX. Pamnivarox v. Soutit Warss Raiwway Co, May28.

Two directors of a completely registered joint stock com-
y signed and sealed with the seal of the company a docu-
ment, of which the following is a copy: ¢« Three months after
date we, two of the directors of the Ark Life Assurance
Society, by and on behalf of the said society, do hereby pro-
mise to J»y M. or order, the sum of £67 15s. 6d., for value
received.”” There was no counter signature by the secretary
of the company. -
Held, 2 promissory note binding on the compsuy, and not
the parties who signed it.

Replication on equitable grounds—Statute of Limitations—
Set-off— Will—Assent of exccutor.

To an activn against an exccutor on a debt due by his tes-
tator, the defendant pleaded, first, the statute of Limitations,
and sceondly, that at the titne of the death of the testator the
plaintift was indebted to himin an equal amount, which being
still due thie defendant was willing to set-off against the plain-
tif’s claim.  To the first of these pleas the plaintifl for repli-
eation on equitable grounds, replied that the causes of action
thetein mentioned acerued within six years before the
death of the testator; that he by his will appointed the defen-
dant lus excutors, and devised certain freehold estate 1o them
upon trust to sell, and also the residue of his personal estate
upon trust to cail it in, and should oot of the monies to
arise from the sale of the rcal estate, and the cnllinF in of the

erzonal estate, pay debis and legacies, and hold the residue
in trust for the plaintiff and his other children in equal shares,
averring the sufliciency of the money thus realized to pay all
debts and legacies. ‘Lo the second plea the plaintiff replied
for the replication on equitable grounds, that the testator
devised and bequeathed 10 him certain frechold estate and &
certain sum of money, and devised and bequeathed certain
other property, real and personal, to his other children, and
declared that the money and other effects then already ad-
vanced and delivered by him to his children, should be
deemed advancements, and that they should not be required
to actount for the sawe 3 averring that the matters of set-off
were money aud eflects so advanced, &e.

Held, that both these replications were bad.

|

Q.B. Tuomas v. Tur Baron Vox STurTarnesM. Nov. 3.

Practice—Examination of witness in extremis—Application
Jor rule absulute in the first instance—Common Lutw Pro-

cedure Act, 1851, sec. 46.

‘I'he court will not grant a rule absolute in the first instance
for the examination of a witness, although he be at the point
of death.

Semble, that sec. 46 of the Common Law Procedure Act,
1854, does not give the court the power of doing so.

WaRrD v. STEWART ET AL. Nov. 4.

Contract—Construction of.

By the termsof 2 written contract the plaintiff was 1o receive
from the defendants a per centage commission on the pro-
ceeds of some cargoes of palm oil coming to them from
Africa, but was to be entitled to'no commission on any wet,
dirty, or unmerchantable palm oil. Some of the oil brought
over had small quantities of water in it, but was merchant-
able. The oil was of a description which is hardly ever
entirely free from water, and the weight only, and not the
quality, was affected in the present instance by the presence
of the water. It was in evidence that any amount of wet
made the oil wet. The judge ruled that if the oil were either
wet or dirty the plaintiff was not entitled to commission on it,
and the defendants had a verdict.

Held, that the direction was right.

C.P.

ATwooD £T AL V. EMERY. Nov. 7.

<« As so0n as possible,””—Meaning of a contract.

The defendant on the 30th Nov. 1855, wrote io the plaintiffs
to send him some iron hoops as soon as possible. They were
not sent till the 30th.January-tollowing, when the defendant
refused to accept them. An action was brought upon the
special contract, to which the defendant pleaded that the
haops were not gent ¢« as soon 2 posible.”

C.B.




