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Appeal by the defendants froin the judgment of une of the
Judges of the County Court of the County of York, upon thec
findings of a jury, in favour of the plaintiff for the rcrmovery of
$208.20 damages and costs in an action for injury to the p):lintif',s
motor-car by its being struck by a stre-et-car of the defendwnts, bv
reason of the negIigpnce of the defendants' miotoriuan, as the
plaintiff alleged.

The appeal was heard by MEREDITH, ('.J.C.P., RtIDI)ELi, and
LeNox, JJ., FERGIJSON, J.A., and RosE, J.

R. McKay, K.C., for the appellants.
1. P. Hellmuth, K.C., for the plaintiff, respundent.

FERGUSON, J.A., ini a written judgment, said that the first
three questions to and answers of the. jury wovre: "(1) Were the
plaintiff's damnages caused by the negligence of the defendants?
A. Yes. (2) If su, ini what did, such negligence consist? A.
Excessive rate of speed. (3) Was the plaintiff guilty of any
negligence whiclî contributed to the collision? A. No."

The expression "excessive rate of speed," as used by t h(e jury,
is a relative tern: it dues flot miean a rate beyund thiat fixcId by
statute, by-law, or regulation, but a rate beyond which the strcet-
car would not have been driven by a motormnan excircising the
care which a rnan of commun prudence would baive ucxercised,
having regard to ail the circunistances.

Whether or not that standard had been exceeded, and whethcr
or not the excess was the cause of the accident, were questions of
fact for the jury. They answered both in favour of the plinitiff;
and thle question before the Court on the appeal was flot whlether
lthe speed was excessive, or whether the excessive specd asthe
cause of the accident, but, wa.s there before the jury any e\vidence
on which they could make those findings?


