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closed of and from ail equity of redemption in and to the

said lands and premises, and these presents shall be con-

sidered an absolute release to the party of the second part,

hie heirs and assigns forever, of ail the right, titie, interest,

and equity of redemption of the party of the first Part, his

heirs, executors, administrators, and assigns, in, to, or out

of the said lands and premises."
1 arn of opinion that defendant was in possession undeir

the ternis of the agreement as trustee for the purpose o:f

carrying it out; that plaintiff's right to bring action to re-

deeni was under the ternis of this agreemnent, and that sucb.

action could not be brought before lst Juiy; that the actio,

in effect would be for the recovery of the land upon payment

of the amount due, to be ascertained pursuant to the terras

of the agreement; that plaintiff was, in a sense, in reeiîpt

of the rents-that is, that defendant accounted to him for

theni in anicipation of their payment, and having doue sa,

he was entitled to retain posession under the agreemnt

for the terni he had thus paîd for; and that no action wouliê

lie against defendant until lst July, 1905.

It is contrary te the practice of the Court to decree the

redemption of a mortgage before the day appoiuted for that

purpose has arnived: Brown v. Cole, 14 Sim. 427:- " because

during that time the mortgage miust remain as a security f or

the loan advanced, and it is not competent for the mort-

gagee or the mortgagor to disturb that relation:" Bovili r~.

Endie, r18961 1 Ch. 651.
Whether a redemption suit is also an action for the

recovery of land was mauch diseussed in Faulda v. HIarpelr,

11 S. C. R. 655. The I)ivisional Court (2 0. R. 405) fol-.

lowed Hall v. Caldwell, 8 TT. C. L. J. 93, in preference tc>

Foster v. Patterson, 17 Ch. D. 132, and Kinsmari v. Ilouse,

ib. 104. The Court of Appeal treated Hail v. Caldwell aa

having heen overruled. In the Supreme Court Strong, J.,

agreed with the Judges of the flivisional Court, " for the>

reason that since the two cases in 17 Ch. D. were decided

the House of Lords has held in Pugh v. Hleath, 7 App. Cas.

235, that a f oreclosure suit is an action for the recovery

of land. This being so, it follows, a fortiori, finit a redemp-.

tien suit is also an action or suit for the recovery of laud.-

Section 4 of the Real Property Limitation Acet provid.e5

that no land or rent may be recovered but within 10 yearï,

after the right of action accrued. Section 5 provides that


