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contract to do a thing, not in iiself unlawful, the contractor must
perform it or pay damages for not doing it, although in conse-
quence of unforeseen accidents the performance of his contract
has become unexpectedly burdensocme or even impossible.”’

That a contract should be held to be discharged because one
party, as subsequent (,cuis prove, has made a bad bargain,
could, of course, never be sustained as a proposition of law based
on logie or ecnvenience. But again and again the Courts have
held a contract to be at an end when cireumstances have sub-
vened before the pu.lormance which render performance impos-
sible. Logically, therefore, it would seem that the true position
15 this: If a man undertakes to perform a contract in'clear, un-
conditional terms, he in effect undertakes t~ perform it, come
what may. His contraet is, indeed, to do or to procure the do-
ing of the thing in question, and to pay ¢amages if the thing for
some foreseen or unforeseen eircumstance is not done as agreed.
That scems to be the true explanation. It is qualified only by
this. that the thing to be done must be lawful. If a raan pur-
poris ta eontract to do an unlawful aet there is no contract. If
the act would be lawful when the contract is made and becomes
nnlawful hefore performance. we have a refinement with which
we need not deal.

The 0ld ease of Peradine v, Jane {(1647), Alevn, 26. and, in-
deed, ali the covenant cases for repairing houses where lessees
have been held hound to rebuild after-fire, may be cited as illus-
trating the general principle that mere burdensomeness is not a
ground for relievinig 2 man from his contract. In Paradine v,
Jane a lessee was sued for rent.  He had been put out of posses-
ston by rebels, who kept him out so that he could not take the
fruits of the demise or enjoy the property. Yet he was held
hound to pay rent. Tt is obvious that a ecovenant tn pay could
be in fact discharged notwithstanding that the covenantor was
out of possession.

The Comrts have alwayvs heen ready to find some ground on
which to qualify the applieation of the general root prineiple




