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consideration. Such ail assumption May be of considerable assistance,
undler another point of' viewv, in flic construction of flic iaw, as wviii be
shiovn liercatter; but flite assumption by tlic Provincial Legisiature of flie
existence of an Importai, Statute of the lime of James 1. is flot a decla-
tory enactinent, cither affirmative or nzegative of the (Jommon Law of
Lower Canada. It is hiot nccessary to insist tipon this. It may th)erefore
bc hield as undeniably truc, thiat this Act is flot deciaratory of flie Statute
of Limitations, even liad it been previous1y a part of thec Laiv of Lower
Canada ; and à fortiori, if iL wvere not iii force.

l'le question of tlie pro-existence of flice Siatuteofe Limitations, as
part ot our laiv, being of considerable importance in flie interpretation of
our Provincial Act, -ivleýtler it be regarded as declaratory or introductory,
hy express terms or by implication-or if vicwved as liaving given force of'
iawv to the Statute of Limitations, by tlie assumption ofthe Legisiature that
it %v'as laiv-it is titouglit advisable to ofIbr a tew incidentai observations
in reference te iL. They niay assist, in elucidating some of tise vieivs
taioen by tlic writcr et these shecets, and probably tend te establisi his
conclusions on surer foundlations.

Notivitltstanding Lite doubts and questions histericaliy commemorated
in flie Preambie, and in spite ef tise apparent assumption on the part of
flice Legisiature et tlie pre-existence of thec Imperial Act, flie writer lias
ventured to believe that there ivas nothing of flite kind ini terce in Lower
Canada at flie ime et passing the Act under discussion, and that iL ivas
neyer,, or atIciast not wvithit hiaif a, century, if ever, solemniy or effectiveiy
heid Le be lawv. Botli these propositions, il is believeci, are suscepltible
ef concelusive dcmilonstrationi.«*

* With reference to file opinions of our Courts itpon this point, ive are aware
that a (lecision was given ini tite case of' Lorrogli v. 3111n, bearinig on tbis ques-
tion. It is there stated, 'I flint the prescription of a year being a prescription to
Evidence only, and in ail commercial cases the Rule cF Evidence ivhich formerly
obtaineti stnder the CJoutumte de Paris being ahrogated by tise Ord'onnaince 25 Geo. il,
sec. 10, and the rule of thteLa'v of England, wbichi provides titat ait debts <lue te mer-
cihants mnay be provedl by ivitnesses or otherwise, iii Ltc ordinary course ofecvidence.
untit the expiratiott of six years fremt tbe date of such debts, is the rule witiclt ive
are bound te foitowv in te present case, anti consequentiy te 1>Iea ofprcscription an-
nale must be overiruicd." It is beiieved, tisat it wvouid htave been better Lait, if tite
Court ltad lad down broadly "«tîtat thse Law cf I>rescription is flot a Law of Evidence,
but a part of te general attd fundamettta! Law of te State ;and tîtat tce common
Law therefore relative te a particolar prescriptiont, wouid net be abolisied by a
Statute introducing foreigu,, rules of evidence. Thte Judgment of tite Court, in our
humble oInion, %vouid, bave been more distinctly and ampiy te tihe point and the
Lawi, if k bcald rua thus :-«I The provision of thc iaw of E ngiand, 'ithich enacts that,
actions of account and debts sîtallbe commenccd, wviti six years next after te cause
cf suds actions, and not afler, being a fondamental. Lawv, iL cannot be regarded as a
Muleof Evidence, anti titerefore ivill net appiy in titis case, under te 25 Geo. n1h
cap. 2, sec. 10. .And net appiying, our prescri~ption annale at, common iaw wouid, in
dced, remain in full force, did net thEgihruies cf Evidence prevail. But tbe
oath cf payaient perraitted and requircd to sustain a ]?iea o? prescription annale, net
being admissible under te new ries, titis prescription becomes inoperative; and
"-e mnust full back upon te prescription of tltirty years, where net otherivise prov'i-
ded for, by our Common or Statute laiv ; tîtereflore tue prescription pleadcd in this
case, cannot be xaaintain)ed." -3esides, titis Jîtdgment leaves tbe question of the exis-
tence cf the Statute of Limitations as part of our Lawv, substantially undecided.


