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did not think he would attend; or even what is
gworn by the plaintiff and Ch.ase.‘ ¢ that be would
pot attend, that he did not think it of any use” I
do not think then an arbitrator in the conduct of
a judicial proceeding is justified from such Jan-
gunge to proceed ex parte, bebind the back of one
of the parties, without seeing that he had l{:\d
notice of the further prgceed.mg:,. 80 ‘a?] to ﬁlv?

i opportunity of changing his mind, and o
Ex‘xrlrllxri:g mr;}x)'e \vimeysses if be should thin!( fit, or,
of being present at least wl{en other witpesses.
if any. should be called by his opponent, and of
pressing his views equally with his opponent be-
fore the arbitrator, if that e'hould have heen the
purpose for which the meeting was to be held.

Then, the next point is, had xi.le defendant any.
and if any. what notice of the intended proceed-
ing upon the 13th. and had the arbitrator any,
and if any, what evidence of his hzmng had s“c_b
notice before he proceeded to_m}m further evi-
dence upon the part of the plaintiff.

The arbitrator swears that he directed McCrea
to notify both parties of the intended meeting,
that he knows that McCrea did so by sendivg
potice to plaintiff and defendant; he says he
knows that McCrea did so, but he gives yme po
means of testing the correctness of his knon‘)edge-
If he knows that McCrea seut the requi-ite
notice he must know what infurmation the yotice
contained, and how it.wns sent ; but he says
nothing in his affidavit upen either of these
points. Then McCrea swears thathe sent notices
as directed by the arbitrator, b‘ug. he does not
say how he sent them ; and this is in apgwer to
an affidavit of the defendant, that he lives only
two miles off, and that he never received any
such, or any notice. McCrea without saying hoW
he sent the notice, contents himself with snying
that he sent one to defendaut, and that he beljeves
he received it, but he gives me no meansg of jndg-
ing of the foundation for his belief, or, whether
it should out-weigh the affidavit of the defendant,
who swenrs that he never received it. The arbi-
trator, indeed, swears that the defendant acknow-
ledged to him that he had received the notice.

Now the defendant in his afidavit swears that
after he had heard of the award being made, he
remonstrated with the arbitrator for having pro-
ceeded in his absence, and without baving givend
him notice of his intended sitting of the 11th
June ; and that the arbitrator replied, that be
regretted he had not had notice, but that be
could not open the matter, and that he had taken
advice upon the subject. Now did this occur oF
did it not ? it is sworn that it did, and the arbi-
trator does not deny it. If the allegation of the
arbitrator is intended as a denial of the gtate-
ment in the defendant’s affidavit, itis a balg way
of denying a very precise and material averment ;
and if being uncontradicted I am to take the de-
fendant’s statement in this particular to be true,
how am I to understand the arbitrator’s reply to
the effect that he hn{i nctefi under advice, upon
a point relating to his having Proceeded ez parte
without giving sufficient notice; if he had, then
the defendant’s acknowledgf_n?nt that he had re-
cewved the notice, orif the arbitrator, as he swears,
. knew that it had been sent in time; ascuming it
even to be true that the dgfendant_ did, as the
arbitrator swears, at some lime acknowledge that
be hud received a potice for thg meeting of the
11th, the statement of the arbitrator upon that

_that he knew that afte

point is loose enough to be consistent with the
fact that the acknowledgment was made after the
conversation alluded to by defendant, and that the
nétice had been so carelessly sent, or sent so
late that he did not receive it until long after the
award was made, and when it was too Inte to be
of any use  But, looking at the preciscness of
the affidavit of the defendant upon thig point.
and the vagueness of the affdnvitx in veply. T am
compelled to adopt the affidnyit of the defend-
ant that he never received one’; and T am left in
doubt whether any was ever sent. or if xent,
whether it was sent in such & manner a~ to pre-
sent a reasonnble expectation that the defendant
would receive it in time.

But further, an arbitrator who acts in the
character of a judge, before he underinkes to
proceed ex parte, should satisfy himee'f hy some
proper evidence, that the necessary notice not
only had been zent, but delivered x0 s 1o enable
the party notified to appear, and there is no sug-

gestion that the arbitrator required or calle! for

any such evidence before he enteved upon the ez
parte examination of the plaintif°’s witnesses on
the 11th June.

Granting that the defendant may have had no
further evidence to eall, though he sweass to the
contrary, what right bad the arhitrator to su ppose
r his evidence was closed
further evidence woul®be received frm the plain-
tiff. without the defendant having notice of that
proceeding  The plaintiff indeed swears that the
defendant knew that the nlaintiff would require
to call witnesses to rebut Henderson’s evidence.
How must the defendant have Anown that? the
plaintiff does not pretend that he communicated
to the defendant his iutention of cxlling such
evidence, and even though the defendant might
be content to be absent nt any ‘uture meeting,
a8 all his evidence had been given. that reason
for his ahsence will scarcely account for its heing
supposed that he should not attend if the plain-
tiff should be permitred to ndduece fresh evidence.
when we find him attending regniarly while all
the previous testimony was beirg taken,

In arbitrations, it is, in my op'uion, the duty
of the party acting in the prosecution of the arbi-
tration, whether he be plaintiff or defendant, to
take care that all proper and sufficient notices
are zerved upon the opposite party, and it is the
duty of the arbitrator, before he proceeds ex parie.
to satisfy himself by sufficient evidence that such
notices have been given. DBefore an arbitrator
is justified in proceeding ex parte, he ought, in
my opinion, to have before bim the olearest
evidence thnt the party not attending is wilful-
ly absenting himself; and, when a question arises
before the court as to whether an arhitrator has
or hasnot been justifiedin proceeding ex narte, it i8
incurbent upon the party wha di-l procwed hefore
the arbitrator, to adduce evidence shundantly
sufficient to satisfy the court that the party ab-
senting himself bad full notice of t}e meeting of
meetings from which he was yhaent, so as t0
enable the court to see clearly whether the ab-
sence was wilful or excusahle, and whethoer the
arbitrator was or-was not justified in procecding
in his absence. A very strong cuxe indved should
be made to justify an aibityator in so procesding
and it inight be well perhaps that it shonld he
establizhed as a rule, that wo nutice wou'd juse
tify such a preceedivg ua.ess it should convey




