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dad net think ha would attend ; or even wlîat is
8worrn by the plaintiff and Cliase, " that. le weuld
flot attend, that he did not thinlc il of any use Il 1
do not tbitik than nu arbitrator in) the conduct of
a judicial proceediDg iS ju9tified froma sncb ian-
gwi ge te procaed ex parte, behind tlue back of one
of the plirties. wilhout, sceing that lie bcd bid
notice of the furtber proceedings, sa) as to give
him, u opportnhy ot'cbaegialg his mind, nnd Of
calling more %vituesses if lie @bouid think fit, or,
of being prei'ant at lenbt wben other witrîesseps.
if any. sbould lie called by bis epponient, and of
pressing bis viaws equiilly witb his OPPonent lie-
fore the urbitrater, if thatt @hould hatve heen the
pýurpoi'e for 'wbich the meeting was to lie heid.

Then, the next point is. but the defendant any.
and if any. 'wbat notice of the intended proceed-
iDg upen the 11 th. and bnci the arbitrator any,
andl if any, whant evidence of bis having haci sncb
notice before he proceedeci to taire further evi-
deuce upon tlue part of the plaintif?.

The arhitrntor swears that lie directoci McÇIren
te notify both parties of the inteniled meeting,
that lie kniows that McCrea dici S0 hy sýendirng
notice te plaintiff mid defendant ; lie Say$ lie
kimows tliat McCrea did se, but ha gives M'a ne
mieins et' testing the correctnless ot lis kuow edge.
If lie knoîcs that Nictrea ent tl)e requiý.ite
notice lie must know what information the notice
ceutaineci, ani hîîw it was sent ;but lie qa
notbing in blis aiffldavit upon either of thesc
points. Vien MclCtea swears thatble sent notices
as div ecteci by the arbitrator, but lie dees net
say how lie sent tbam ; andi this is ini nuis wr te
an a1ffidîîvit of the defendnt, thnt lie liýVes on1Y
two miles off, and tbatt lie neyer receiveci nnY
Fncb, or any notice. NIcCrea withAut Saying how
ha setnt the notice, contents bimqelf With s,îyitg
that lie sent one te defendant, andi that lie believes
lie recaival it, but lie gives me no menus of jiîdg-
ing cf the foutudatien for bim belief. or, wlltbar
it sluouid out-weigh the aflidîîvit of the defeadai.nt,
'wbe swears tbat lie neyer received it. The arbi-
trater, indeeci, swears tiuat tbe defenîlant acknew-
ledged te him that hli nd received tbe notice.

Now tire (lefendant in bis affidavit swears thalt
after lie haci heard of the award beiuîg made, ho
remonstrateci witb tlie'arbitrator for û7tving pro'
ceded in bis absence, and witbout haviug givefi
hirn notice of bis intended sittiag of tbe i1 thl
Julie ; and that the arbitrator replieci, that lie
regretted lie lied net lied notice, but that lie
cotîlcinet. open the matter, andi tbat lie bcad teketi
advice upon thie subject. Now did this eccur or
did it net ? it is swora thât it did, and tbe ourbi-
trater does net deay it. If the ailegRtie)n cf thie
arbitrater is intencird as a denial cf the state-
ment in Ille defendant's affida.vit, it is a bald way
of denying a very precise aund materi;îî avermeat;
and if being uncontradicted I arn te take the de-
féridanit's statemtent in titis particular te lie true,
liew arn I te understand tbe arbitrator's reply te
the effect titat lie bad acted under advice, upcfl
a point relating te lbis liaving proceecied ex parte
witbout giviflg sufficient notice; if lie lid, then
the defendant's acknowiedgînent that lie bcid re-
ceived the notice, or if thie arbitrutor. as lie swears,
knew thtat it bad been sent inflim tn; assmigt
even te be true that the defendant , tiing ast

arbitrator swetirs, at sotte lime acknowuecige that
lie biid recaived a notice for the meeting cf the
Ilth, tîte statement of the arbitrator upon that

point is loose etiongl te lie consistent with the
fact that thee acknewlecigmeîit was mate aifter the
conversation ailudad te liy defentant. idie thnt. the
nâtice had been se carelesly cent, or sent s0
late that lie dii net receive it tntil l ong after the
aweird was madte, and wlien it was tort lette te lie
cf auy use But, looking nt tlue prciscýncss of
the iuffidelvit cf the defenintt upuli tfiis point.
and the vuugueness of tbe Rffiliav;t.s itu teply. 1 ftoi
compelleut te adept the affidavit cf Ille defid-
atut tliat lie neyer receiveci cui'; nwd I nni left in
doubt wbetber aay was ever sett ni- if sctit,
whether it vins sent in sncb a nupiini ei- to pire-
sent a reasenanble expectation thnt the defetîdant
would receive it in tinie.

But furtlier, Rn arhitrater wbo acts in the
cliaruicter of ai judge. before hi- undprtakes te
proceeci ex pîarle, slieuld satisfy huînýe1f liy soe
preper evidence, tbait the nccessary notice net
only bnci been senut, bitt deliverped se usm te i-cabe
the pairty notifli'd te appeair, andi there ik n 'u1g-
gestion thnt thi- arbitruitor required or cnlle i for
any suecb evideace befere lie enfe'cd uipon thp ex
parle exalmination cf the plaititiffs witriesspt3 or,
thie 11 th June.

Grantiaur thuit the det'eaîant uy lire !i:id ce
further evidence te cali. thuliec ha swi* t) The
centrary, wbat rigbt bail th,- arbitratur te su ppoet
tbat lie knew that after bis evidericq, wucý closed
futberevidence woul*be receiv,,î fr:rn the pleini-
tiff. wittuout the defendant baviag tiptice cf thlit
proceeding The îlîuitîtiff irîdeed swairs tbat the
defendant knew that the lilaitîtiff wctil. rel1 uire
te cali witiiessea te rebut Ht eist' vidî',nce.
IIow must tlie defand;înt bave kinivii toit ? the
plaintiff dots net pretand thai lic c uinutnicnted1
te the defendant bis inucantiotu cf culliiig suchl
evideace, nnd even tbeugh the di]iîlnit miglt
lie content te lie absent lit any fîinire îîeeint
as ail bis evidence bail been givitu luhut raiýson
fer bis absence will scarcely aceuîlt fi it.s t)Oing
sut pposed thuit lie sbouldj net attend il' thé plain-
tiff sboull lie pcrmitted te adiluce fie- viinece.
wlien we fiud him tittendinurrguîe while ail
the previeus testimeny was beit'g tîkleil.

In arbitu'ctions, it is, iani)' (,p'îîon. t!ia ilîty
of the partîj acting in the prosîcutiii of tire arbi-
tratien. wbetlier lie lie plaintif? or defeudant, ta
take care that ail preper and sufficiauit notices
are aerved upon the eppisite partv, iinfi il is the
duty of the îîrbitrater, befîîre lie preceeoils ex parte.
te satisfy liimseif by sutficient evilînce theit cucl
notices hauve bieut given. Biêfure ain attbitiuitflr
le juostified in precaeiling Pxperte, he ouglît, ini
my opinion, te have butoe hic, tue chpars4
evidence tliut thie party nîît atteniling is %vi
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ly absaentiag bimseif; ait, wlieu et quie>ulitit artises
liefore the court as te wlîeir atn eiihitrî,,to-r lias
or lis net been justifiectin p i.iig exr parte, il 18
incumhent upen tire pir uy wh lui- II ÇoicPedi hi-ferS
thie arbitruitor, te addîîcî' eieîc i ii)i n(iuiY
sufficient te s:itisfy the cotirt Hu-it tiae îuruy ab,
senting luinuseif huîî fullt iîie ,ftit or ueuuge
meetings from whicli lie wîw4 iîtt s ils
enable tbe court te sec cle:irly wbetlier thte ab-
sence was wilful or exctusabule, andm luether the
arbutrater was or wius nuit jj'tifitii in j~ciiiu
in bis absence. A very l;tring caca" irtîdetd siînuid
lie made te justify an ai bitiauuii iri sepre utg
sand it îniglut lie well Pephuna iî tnt îi îî
estai-ilid as a rulu. tlitit iii nî w.iuiljus
tify acu ai prcaeding uiu.es it si~dcuito!
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