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havo the practical application of the dactrine in oases in very | not & habeas corpus ad suljiciendum,
modern times. The mare remarkable inatances are where the writ | regpondendwm, i, ¢., 8 process of the crown to

but a Aabeas corpus ad
bring in the

was lssaed to the islands of Jersey, Man, sad 8t Helena. Find. | Duke to answer a ehargo. Such & writ ad respondencdum is

fog, upon these suthorities, thet the pawer has been not only
asserted, but carried into execution as matter of practice, even
whers sn independent local legislature and judicature wers estab-
Hahed, we tAink that nothing short of a legislatsoe enactment, ex-
prasely depriving wr of this Jurisdiction, will warrant us w withhold-
ing tAe ezercise of it when called upon fo do so for the protsction of
the liberty of the subject. It may be that the legisiutare hae
thoaght fit to leavo & concurrent jurisdiction to be exercised by
the superior courts of this conntry and by the coloniel courts, as
thers is in this court and the other courts of Westminster lsll.
Wa oaa anly sct on the anthorities, and we felt that we should not
be doing right, under the authority of the precedents cited, If we
refused to issue this writ.” Rule granted.

8o far for the argument and jodgment in this important
oase; and it is worth noting that, uriniotho whole of the
discusrion, the learnd judjres, at we have abore shown, endea-
voured by svery means to ssosrisin their court’s jurisdiction ;
while the learned ecounssl for the applioants not only used
bold assertion fur argument, but aleo neglacted to cite either
the Imperinl statute 3 & 4 Viot. 35, or the Colonial staintes
2W. IV, o. 8, and 22 Vict. 0. 10, which are, by necess
jmplioation, opposed to the jurisdiotion of the sourt of Queen’s
Bench at Westminater.

Bat, before ing to lay the laet mentioned statutes
before the reader, it may be useful to shortly notice the Rabexs
corpus mots, 31 Car. I, 0.2, nod 56 Q. XL o. 100; aleo to
examine seriatim the nsture xnd value of the above mentioned
oases, premising that counsel for the applicants frankly ad-
mitted daring their argument, that no insance cowld be found
of a writ of habeas corpus ad suljiciendum going into Canada,
and that the court of Quesn’s Bench at Westminster had no
power to send such & writ either to Sootiand or to the Electo-
rate, all which Lord MansBeld bad stated in Rex v. Cowle.®

*“Tan Hanzse Corrus Acr” is the statate 31 Car. 11. 0. 2,
which was passed in the year 1678, and by it the wris runs
into any Oounae}’alatuw, the Cingue Ports, or other privileged
places within the kingdom of England, dominion of Wales, or
town of 7 Tiweed, and, the islands of Jersey or Guern-
#cy, any law or usage to the contrary potwithstandiog. Ob-
ssrve, no mention is made of Sootland, Ireland, he Plantations,
the Calonies, or the Isle of Man.

e smendment act is the atatute 56 G. II1.
¢, 100, which was passed io the year 1816, and the territorial
jurisdiction of that sct is— That part of Great Briluin called
England, dominion of Wales, or town of Berwick-upowTiweed,
or the Iales of Jersey, Guernscy, or Man.  Agsin no mention is
made of Scotiand, Ireland, the Plantations, or the Colonies;
but the Isle of Man is meationed for the first time, because it
had, about fifty-one years previously, by statute 5 G. IIL ¢.
26, been vested inalienably in the crown.

The raference to Tox Catais Wrir, 8 Rym. Faeed. 15, al-
though it cave Mr. Justice Blsckburn an excellont opiportunit
of showing his intimste and re-dy koowledge o Engliuz
nistory, yet, as an authority in Acvdersen’s cave, was altoge-
ther irrelevant and improper, Every body knows, or rather
believes, that the unfortunate Duke of Gloucester, the subject
of the writ, was kidnsppad, secretly hurried to Calais, and
confined thers in a prison for treason, by the command of his
king, and with the alleged assent of the Earls of Rutland,
Kent, Hantingdon, Nottisgham, and Salisbury, the Lord De
Speucer, and Sir William Sorope, who afterwards presented
to parlismont their appesl sguinst the duke; and, in order
that such appeal should be heard, procured the issuing of »
writ of Aabeas corpus, directed to the Earl Marshal of Calais,
to bring the Duke to Westminatar & answer the appeal. But
that writ was, as Mr. Jastice Crompton aey urately remarked,

* Rom v. Conole. Burr. 838

atill among the formule of ths superior courts of Westminster,
and in avery-day use when the presence of & prisoner in court
is necessaty ss a pardy litigant. The following ie & copy of
the Calais writ, which is given in order that it may be seen
that it and the modern writ in Chit. Practice Forms, p. 725,
are almost identioal; and that if the former, so the laster
should have been cited :

Da Hasaspo Taomax Drcex Quoucestsi® 4 PABLIAMENTUN,

A. p. 1397,
e, ez Carissimo Consanguineo avo. Tuonas
An. 31 R. 2. Cosits MamgscaLio, Caprranso ViiLs
ClL AR 2 woutRa Carusil, ef &jus locum femenlie—
P Im 22 Saintem.

Cam,

Carissimus Frater noetrr, Bowanors Conns RuUTLANDIE.
Dilect 1w noster, Tuosas Couns Kaxrix.
Carisrimus Frater noster, Jonax. Couss Huxrrraponis,
Dhtects Consanguines nosiri, Tron. Comzs Norysananirs,

Jonaxxss Conns Sonsmaznis, Jowaxn. Couss Bamun

#t Twonas Doxinvs Da Sexxoss, ac.

Delocins ¢t fidebss noster, Wirssstuvs 1 Sonor, Camera-
riNg noster,

Coram wobis, in prasenti parliamento nostro, inter alivs
appeliaverint Taonax Duokx GLOUONTRIE in pritomd
nostra, anb custodia westra, ds mandato noslro, srislintem,
de diverais produtionibus, per ipsum ot alios pradictos, conira
nos, elalum, covemam, &l dignilalewms mosiram, factis b

tratis.

PHIQUR APPELLANTES appellum suum pradictum se op~
tulerint, in parisamento nosiro pradicto. eundwm Ligem
¢t Comsuctudinem, in regno nostro Anglie ). ‘nus witatas,

ecuturs,

Nabis Aumiliter supplicando guitanus ipsum ducem ad re-
spondemdum $bi, SUPES, AT FELLO PREDICTO, COTEM nobis,
in eodm parliemente moiro, corporaliter wemire jubsre
velimue.

Nos,
Bupplicationi pradicte annuentes,
Vobis MANDAMUL firs.iter injumgentes, gudd profatum
Ducess 0ORaN ROBIS ¢f CONCILIO NOSTRO I3 PARLIARENTO
NOSTRO PRBDICTO, cuw omnai fertinaiiene gqud peleritss,
salvd ot sacurd vemive faciae, A RESPOXDRNDUMN PREFATIS
APPELLANTIBUS, SUPBR APPELLO SUO FRADICTO, sscunddm
legem ¢t inem pradicias, et ad faciendum slterive
et recipiendum guod, per XOR £T DICTUKX CORCILIUM NOS-
TRUN, 1IN TODEN PARLIAMANTO NOSTRO, de¢o tunc comfi-
gerit avdinari.
Et hoe nullatenus omiftatis,
Et habeatis ibi hoc Breve.
Teste Regs apud Westmanaaterium X XT, die Septembris,
Per ipaum Regem et Concilium in Parluamento.
The Calais wiit being now before the reader, it is clear that
there are threa priocipal and decisive objections againat ita
being quoted as an suthority in favoar of the rule in Ander-
aon’s case, vis. :—1st, It was a Rab. corp. ad resp., and not s
Aab. . ad sulj. 2od, It wes o writ per {psum regem ef con-
cilium in parliamenlo, and nat s King's Bench writ, issued by
the king’s Justiciarii Anglic. And 3rd, It was part sn(zjsmcl
of ope of the moat unconstitutional, atrocious, and marderous
transactions to be found in English history, and therefors
should never have been referred to in support of a modern

leﬁ right.

Rex v. Cowle, 2 Burr. 834 (1759), the ment arose o1
a rule 1o show causs why & writ of eas shoold not
issus to s certiorari directed to the Mayor of Berwick, to re-
move an indictment into the Coart of Queen’s Beneh st Weet-
mioster. [t was not & case of habeas corpus ad subjsciendum,
and, if it had been, it would not bave been an anthority ap-
plicable to Anderson’s oase, &8 .t aross in 1759, nearly ons




