
LAW V. F.QUJTY.

neet mîtit the incident in this .%ay, that, two
witiu ses sw&rc, as ali-cady stattd, th:-.t she
land lit rself 5ý(e11 tile dress p>ut ini the blnslct,
and tlat bL':ii, ta.-id m ith tijis she denied it
but fliat was :îll tfiat couild bie provcd about
it, fllid the one fact, be.vond a doubt, whîcli
wvas ftal teCçîstîîc itt, reilainced unex-
;>laiîltd ; viz., thiat il Wits »îiiexilg.

(Ti le c9niùnfd.>

LAW v-. EQUITY.
(Ointi'u#i rr i»i p.Wçe 23.>.

A digest of our lawv is, ttt the present day,
carnc41ly lonigtd for, be thait we nccd not dis-
cuss the degrce of ils eti!îry. A digest, in the
modern sense, implies a consolidation of the
ivhole law into a Iinfflc niass, and, consequent-
]y, ani abolitioni of the techiiical distinction be-
twciri law anîd 2yî.11n amalgamiation of
tbesîe ,ystvmns, li ecvr, nieit lier fellows acces-

,arlvupo, orreqnures a ietoi-consoihda-

clat..se in a statitte, t ransferrcd to thle courts
of' collaion law, and be there adlministered
ei'ýlir îy lit *eans of a distinct procedure of
thecir owni, or l-y the introduction of totally
new florins oi px orednre, which sbould, en-
deatvouir to embrace lioth svstcnîs, withott
Ilhe ticssitv of alny previonis codification or
arritt(,tieint.

Irhe infusion of (quitable principles into our
con mon law%% sytn.attcmpted by the Comi-
mon 1.awý Procedurei- Act, 1854, is very incom-
plete, and bas bsidt-s, workcd verv unsatis-
fiictrz!-iy. Be it remarked that the existing
cormii.,n law- procedtire is totally unfittcd for
the pur-po-es of what may be distinguishied as
adîîî.nistrative equitv, and that, in the îîxatter
of rvmnedial or auxili:îry equitv, which, under
the Act of 1b64 inîglîIt have been cxerciscd
in. tti khale of iijnwîcons and discovcry, the
courts at Wýestinnt%!r have refused te grant
relief, unless where the righit soughit to ho
etiforiced is isalslu n a mianner which
w-ould salisfy a Court of Equity at the Ilear-
illg. 'ihere is tiot, we thiink, a single case
decided unider flhe Conmeon Law Procedure
Actq ithere a pa«rtv las bticceedcd in cnfercing
ariglit, unless the circumstances proved would

in cquity, have been a stufficient foundation
for a îîrî-ulinjunction. The judicial dis-
cretiiýi of a court of equity bas consequently
been wholly left eut of UIl Coimon Law
Procedure Acts.

Even prior to the pasbing of these Acts,
bowvîtcr, court,; of law enjoyeda certain de-
grec of equitaLle power, not, indeed, for en-
forcing righits, so mnuch as for prcvcnting the
commission of ivrongs. The commion law
jurR<Ilict ion in cases of fraud, for instance,
appe:trs to us to bie eniirely co-extensive and
co-eqtial with the like power of the Court of
Chancery, though from an early slavcry to
the trainamels of pleziding, the actual course

offthe courts wvas more rcstrictcd andi terhnvai.
Soine wiriters on equity jurisprudence, in'leed
have nssertcd the contrary, and coiîn-iîhried
that the jurisdiction as well as the reiedy to
bc had ia courts of law in ases of fraud is
less extensive than in the analogous domain
of chnnccry. These writers have indeed ap-
pRrently on their sido the powerful authority
of\ ice-Chancellor Kindersley, wlio, in Sicrrurt
y. lie Great We8sterit Railiray G~nuî,13
W. R. 886, expressed bimself in favour of the
vicw that the equitablejurisdiction is the more
extensive. But this case, thougi lit first
sight well adnptcd to maise that questio:i, d!id
not rcally decide anything on this point. A
tradesnian and bis wiife were passengers hy an
excursion train, which, owing to ailege i neg-
ligence by the conîpany's servants, met with
ant accident, whercby the plaintiflý receivcd
serionls injury, and werc obliged to call in a
lMm. Woodward, a surgeon, and miedical dfriceri
of the company. The plaintifflihn a.sked
by Mm. Woodward wbat comp~ensation lie
would requime frorn the coxnpany, demanded
enly £50. Mr. Woodward, who, it apîcears,
was in the company's intcmcst, rc.-oxnimnnded
him to acccpt £15, and the medical officers of
the comipany carnestly urged hm te do ,
adding that lie wotild be well immcdiately,
while Mr. Woodward affiinmcd (contrary to the
fact), that the plaintiff's wiifc's leg wns net
broken. The plaintiff said that bie 'ivas in ne
hurry to settie vitb tlic defentiants, but finally
acceptcd. £15, and gave a rccipt for tbat suiin
as compensation in full for ail damnages. lle
suibsequcntly, bowcvcr, brougbit an action
igainst the company for £1,700, to which
thecy pl2adedI not guilty" and set uîî the
reccipt. The plaintiff then filed abill alloging-
fmaud, anti secking a declaration that the îîay-
ment wias net under the circunhstances a full
compensation. An injunetion N«as also souight
te restrain the defendants frein. sctting up
the receipt. T1he Vice-Chiancelier overruled a
genemal demurrer te the bill for want ef cqtîity,
hein- of opinion that the fraud aileged by the
bill '«as snicb that a court of a law could net
takie cognizance themeof.

IIt weuld be 'vcry difficuit," his Ilonour
obscrvcd, "lte give a definition of '«bat consti-
tutes legal or equitable fraud, but I amn of
opinion that the facts whicli arc allcged, if
proved, are net such as te censtitute that sort
ef fraud whiclb a court of law would, take ceg-
nizance of." That a definitien of fratîd in
gener.il is very liard te be given '«e.-admit, but
there appears te bu ne greater diflieulty in
dcflninglceal thianthere is in dclining equiiable
frauid. The difficulty, such as it is, is cemln
te beth law and equity, and results frem the
fact that, moral fr-aud must be provcd te
establisli a ca9se in cither court. In l2orifoot
v. owke, 6 M. & W. 858, for instance, the
owner cf a lieuse, whe knew of a defeet in it4
employed an agent for sale, '«ho w-as ignorant
of the defect. The puirebaser sued as for a
fmaudulent scienter and concealment, but the

316-Voi. L, N. S.] 11J% W li 0 Il R N A 14. [Deceinl)ei-, isf,5.


