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sorvice to onter appoarance. in Englund, the plaintiff, at the | thore reaily seoms no renson why, with referonco to the clnss
expiration of tho time fur entering appearnnce, is allowed to | of actiuns contomplated by this part of the Lord Advecate’s

obtain judgmeont 2t once, or to sign judgment, as it is called

and thereon execution may issuc, and he may do this without

, 1 bill, the systom should bo different in Scotland.

I submit,
with tho groatest deforonco and respect, that the poliey of

any other formality or proceeding in Court whatevor, judg- | the Governmont in regard to auch legislation should, as far

ment and exccution following by the simple operation of the
law. The regulations, however, on this subject aro somewhat
differont in the bill under conrideration, und [ awm not sure if
thoy aro improvemonts. According to the bill, the purauver or
plaintiff wilf net be entitled to judgment by the mere issuing
of the writ or rummons, no nmuorﬁmw plain the case may be,
or howaver indefonsible, for, by s. 6, *unless payment shall

Erevioualy have been made, the pursuer shall, oight daye '
afore the expiration of the inducim, lodge the summons with |
tho clork of the process or his assistant, for enrolment,” and .

he is at the same time to lodgo a condescendence of the fucts,
which, according to the bill, curresponds to the English decla-
ration ; and not till all this has been done is ke tu be entitled
to judgment or decreg, and even then not as n matter of course
by operation of law ns in Kngland, but *“it shall be lawful
for the pursuer furthwith to enrol the cause in the Lord
Ordinary’s motion roll, and to move fur and obtain decree
agninst the defender.” Now there really appears to me to be
a groat deal that je unnecessarily cumbrous and therefure
expensive in such an arrangement. The issuing and service
of the writ seem to anewer oo other purpose than to warn the
defenuer of his linbility, and to suggest to him the expediency
of pauying—an intimation, however, which could be as well
made by a letter from the pursuer’s svlicitor ur law agent.
Possibly, however, tho procedure required by the bill is
intended to meet an oljection that has frequeniiy been made
to separate the summons from the condescendence, namely,
that without such condescendence, there would be oo sufficient
interruption of prescription. Now, I humbly venture to think
that the condescendence is not required for any such purpose,
but that the writ or summons, it sufficiently endorsed, so as
to show a reasonable identificetion of the claim, would be per-
fectly good for interrupting the runniug Jf the prescriptive
period {15 & 16 Vie. c. 11). It is 80 in England by express
enactment, and I would suggest that if thers is auy serivus
doubt on the subject by the existing low of Scotland, it would
bo better to dispense with the conlescendence, and to enact
that the issuing of the writ or si.ounous shall, in all cases,
have the effect of interrupting the prescription. Fur any
other purpose, I do nut sze il.at the condescendence is required
at all, unless appearance be mado by the defendant, and then
it would be time envugh to ludge or file the condeicendence
after such sppearance has been made. Where, however, no
such appearance is made, and whero the pursuer's claim is
of such a nature that it could not serivusly be disputed, I do
not see why he should not.have judgment at ouce as in
England, instead of being subjected to the tedivus and expen-
sive procedure proposed by the bill. Aod this opinion is in
aceordance with the recommendativn cuntained in the Report
ou the Eonglish and Irish Cuurts to which I have aliuded.
It appears frum that Report, and it is oot n little remarkable
that, notwithstanding, as I have said, a general similavity of
pleading and practice to that which prevails in England,
the Yrish lawyers had, in their recent Commmon Law Pro-
cedure Acts, deliberately combined the writ aud declaration
or condescendence ; for, in Ireland, the writ and plaint, as
it is called, i3 counsidered fully to state the plaintiff’s case
without any further pleading on his part; and th» next step
is the defendant’s plea, on which issue may be juined at once.
‘This difference of practice, however, between tf

¢ English and |

Insh Common Law Courts has been anxiously considered
hy the Boyal Cotnmisstuners, who have unanimously reported |
in favour of complete assimilation, as far as practicable; and,
in particular, the Cummissivners give it as their opinion,

“that the English eystem of written declaration should be

as possiblo, he tho same in tho threo Kingdums, because the
truc policy must be, to tnko advantage of ovory opportunity
of arsimilating the law of the United Kingdem. It therefore
appenrs to me that, on this subljoct, the bill might be rimpli-
fied and improved. Thera is also a little ambizuity in. rogard
to gume of its proposed cnactments. Thus, I am not very
sure how it doan with the important matter of the Signet.
The furm of the writ given in the Schedule bears to be given
‘“under the Signet,’” but the writ iteell may be signed by
any law agent. It will bo reasonanble, therefore, to infer,
that the exclusive privilegoe hitherto exercised by the mem-
bers of the budy of writers to the Signet is proposed to be
abolished, and that the Signet or Seal itself i8 simply to bo
impressod at the office. It may bo right that it should be so,
and it certainly ought to be the inherent right of the Queen’s
subjeots to possess themsolves of IHer Mojesty’s writ in the
simplest and most direct manner, with as little official inter-
position as possible, and on the casiest and cheapest terms.
Lot me take tho upportunity of these remarks further to pro-
pase that there should cease to be any distinction as to ,Frivi-
leges between Edinburgh and country practitioners. There
is nv such distinction in FEngland and Ireland, but all solici-
tors and attorneys are admitted by the Superior Courts both
ir London and Dublin; and they may thereafter practiso in
zny part of the country thoy may thiok fit, whether in the
capital or in the provioces. And I think that it ought to be
tho same ia Scotland. Such a reconstitution would indeed be
the necessary precursur of the lurger refurm I have hinted at,
namely, that there should be but one of the same profession
for the whole United Kingdom.

The provisions of the bLill as to the conjuining of actiens,
specinl cases, and vther matters of detail, scem well conceived,
and ought, I think, to be approved ; and tho same may be
said of the rules of pleading recogaised hy the bill, su fur as
such recognition gues. This, to my mind, is by far e must
intereating part of the whule measure, and for the sake of it
alono I should deeply lament noy serious miscarriage of the
bill in Parliament. It is, so far as I am aware, the first
formal and technical adoption by Scutch legal authorities, of
specinl plealding as a science, namely, the science of furensio
allegation. It might even without extravagance be contended
that nuthing deserving the name of pleading has hitherto dis-
tinguished the records of the Court of Sessiun, parties being
left to their own language, and allowed to intruduce into
their averwents, argumentative, even rhetorical, and other
objectionable matter, utterly subversive of svund judicial
method. The pleadings were, as Mr. Sergeant Stephen des-
cribes them in his admicable treatise, * pleadings at large,”
According to Sir James Scarlett (afterwards Lord Chaef
Baron) they were nut pleadings at all, but popular pamphlews,
which the parties wrote against ench other, and the whole go
luusely expressed, as to make it & matter of nv little diffeulty
to discover by the most careful analysis and examination,
what the materinl questions were on which thoe litigants were
at issve. This evil, and a more vicivus esil could scarcely
impede the administration of jastice, still fully exists, and
some such measure as tho bill on which I am remarking has
become unavoidable. I lately perused & voluminous Scotch
¢ record,” and with feelings of utter amazement, that such a
form of statement could bo tolerated at the present day by
any enlightened logal system, It was characterized by con-
siderable ability in the way of argument and rhetorical
inuends, and uno could scarcely read it with any attention
without seeing what it was about; but I would defy any one
who had not some other knowledge of the case to understand

sdopted in Ircland instead of the suminons and plaint;” and from it what was the material contention hetgeen the par-
)



