
rent, whieh had beeome Aue i -tie npactze, ,and:ap, 810.Or. *-M
montha' rent in &aanoe .uader'a clami ku thu les v4
that ln the. eveixt of the leusee "aing au malgnýnent'the 'i~~
rent and the next three mxonthp'ý ret ohould At mûce becm due
and payable.

H.ld, 1. Except as te one month's mt whieh wmn due when
plaintii« came to take possession, the second warrant was not
effective against the aissigneeand that the. latter wasautitled te
recover the. value of the. gooda.

2. The valuation by sworn appraisers was a fairer guide than
the proceedal at a forced sale.

W. B. Tobin, for plaintiff. CI<r<>U, for defendant

firovtnce of Manttobai.

COURT 0F APPEÂL.

Pull Court.] ATK1N V. C. P. R. CO. [May 5. j
Rilwai,-ObUigation to fence right of waw-A aimal yetting on

track through open gate at farm crossing-NnMt..
If a gate in the. fence at a farm crosaing of a railway il left

open by the person for whose use the. erossing is provided Or any
of hia servant& or by a stranger or by any person other than a4~
eniployee of the coihpany, the company ia relieved by a. 295 of
the Railway Act, RS.C. 1906, e. 87, from the liability imposed
by sub-s. 4 of s. 294 to comuesate the owner for the. lm of au
ailimal at large without his nogligence or wilftul set or omission
getting upon the railway track through such gate and killed by
a train. Fi-iellintg v. (ha"d Trunk Ry. Co., 6 Can. RY. Came 47,
followed.

Pet Pmun, J.A. -- Sonie negligence or breach of etatutory '
duty on the part of the. railwaY comPaxaY in respect cf su h ate
would have to b. shewn to render the company Lahle inu mci a

Per HîowEL, C.J.A. :-If railway fences or gates are tom
down or get open by the action cf' the elements or by some acci.
dent or defeet not caused by the act cf man, and u animal there-
by gots upon the track and is killed, none cf the exceptions iu o.
295 would apply snd the. coinpany would b. liabl. under Rub-5.
4 of a. 294.
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