
IN RzE ARBITRATION ]BETWEEN ONTARIO &ND QUEBEC.

As already pointed out, if they have under the
Circuinstances no power ta make an award, the

atteni1 ,t to make one wiii creâte no prejudioe ta
either party.

If they have the powr, the duty arising under
the Statute from an acceptance of their appoint.
Ment imperatively requires them, flot by any
act of theirs to suifer the time oçcupied and the
Cost occnisioned by the proceeding8 so far taken
ta be utteriy wasted, or ta unnecessarily postpone
the rendering of a final award.

The government of the Province of Quebec
and the arbitrator appointed by them have had
due notice that the present meeting would be
beld for the purpose of proceeding with business,
tand that it wouid be competent -for the arbitra-
tors, therefore, 8o ta prooeed in acoordance with
Weli estsblished rules.

In order, howeyer, ta remove any possibility
Of misi.pprehension or doubt, I think it better,
under the peculiar circuimetances, that notice
ahould uow be given ta the Province of Quebec
Rad to .Judge Day, of the intention of the arbi-
trators ta proceed in accordance with the opinions
)ust expressed, and that the arbitrators shouid
Udjourn until Wednesday the l7th inst., giving
nlotice to ail parties ta the reference, that on
tliat day they wiil proceed, should the govern-
tuent of Quebec not think proper te be repre-
Bented or ta assigu any neir or sufficient reason
for their absence.

lon. J. 11. GRAYr-My colleague the arbitrator
for Ontario having expres@ed a desire ta adjourn
for a week or ten days in order ta aiford time for
a n<tXification ta the governinent of Quebec that
the arbitrators would certainly proceed in ab-
sence of arbitrator or counsel on their part, uniess
alt the next meeting they are represented-I shall
tnost certainiy concur. I think we should ex-
hatust every reasonable effort ta induce ca-opera-
tion in this matter ; but in order ta prevent the
dielay which is nov granted being iu any vay
a'ttribiited ta a doubt as ta the powrer or intention
Of the arbitrators ta proceed, it is as well te
expiai 0 with distinctness the views of the arbi-
trators on the anthorîty or the pawer of the
courts of any of the provinces ta prohibit or re-
Otrain their proceedings. With the higbest re-
ePect for the courts of Qnebao, on any matter
eOring within their juriediction, it is plain this
I'hitration does not. It derives its authority

fi'rn an linperial act. The gavernment and
?Irovince of Quebec, of which those courts formi
a 011ituent part, is simply a party ta the ar-
bitration. Another province whlise courts and
90Vertinient are entireiy independent of and be-
yand the jurisdiction of the courts of Quebec Io

teothe>r party-whiie the Domninion government
eapiY appoints the third arbitrator by the au-

týotitY of the Imperiai act, which constitutes the
tribunial. How i. it possible that a subordinate
Pràit 0f the tva provinces-because the courts
are oOiy parts of the whole machine of gaveru-
liient..can contrai the action of another province
8'tld government and the arbitrator appointed by
a thiPi government, in a shatter of submnission ta
*11lih the province, irbase courts assume the
at1 10111ty oniy appoints one ont of three co-equal
Irbitrator?9 Hoir can the courts of Quebea
,5train tbe Province of Ontario Or the arbitrator

'POinted by the government of that province,

or tbe arbitrator appainted by the Dominion
gavernrnent, in a matter in which the whole
proceedings may be carried on outside of the
province or the territaral jurisdictiot ta which
their process caopossibly run? If se, the courts of
the other provinces must have equol jurisdiction;
and haw absurd would it then be for the courts of
Ontario ta came forirard and punish the arbitra-
tors for not proceeding-for not discharging the
duties tbey had undertaken-punish?d by Qiiebec
for geing on-punished by Ontario for net gaing
on 1 Can any construction of the language of
the Imperiai statute sanction such a confiict of
jurisdiction ? But even if the proceedi ngs irere
heid irithin the limits of the territorial jurisdic-
tian of the courts of one of the provinces, the
subject-matter itself, and the parties praceeding
therein May be and are, as regards that subjeot-
inatter, entireiy exempt froin that jurisdiction.
,Apart fram, the comman-sense view of such a
question, which must strike every man, the courts
of lair in Engiand have ieft no doubt upan the
point. The highest authorities, bath in chancery
and common law, have decided that even irbere
proceedingo in arbitration irere carried on wl thin
the iocality over which the courts had jurisdic-
tien, and in which their pracess had full force,
yet the courts would exercise na jurisdiction ta
restrain an arbitrator froin making big award
unless there was something in the conduct of the
parties to the reference which rendered such inter-
ference necessary. The principie being, as laid
down by Kerr on injunctians, page 142, that
iithere is ne original jnrisdiction of the court in
the nature of a writ of prohibition te restrain an
Srbitrator from proceeding ta make an aird."1
bMr. Catneron cited a great many cases in which
this position is illustrated and sustained, among
others The King v. Burdeli et al., 5 A. & E. p. 619;
iarcourt v. Ramsbottom, 1 Jacobs & WaIk., C. R.
604; Pope Y. Lord Duncanon, 9 T. R 177; The
flewrYj e Enniskillen R. Co., v. The Ui.,er R. Co.,
8 D. G. MIoN. & G. 486. In Pope v. Lord Duncan-
ons, irbere the plaintifse had reveked the authority
of their arbitrator and notified the defendant, and
the arbitrator refused ta act, and the ether arbi-
trators had netvithstanding proceeded and made
their award, the court refused ta restrain the
defendalit fram acting upon the award-the Vice-
Chanceiior saying; 64As in this case there 10
nothing irbatever ta show that the pawer Whi(3h
the plaintifs8 had given ta the arbitrater was
revoked upon any just or reasonable grounds, I
amt bound ta canclude the revOcstion was a wan-
ton and capriciaus 1exercise of authority upon
their parts, and consequentiy the motion musit
be refused " The resignation of Judge Day and
the revocatian of his authority by the Quebeo
gaverninent vas no aet Of Ontario or of the arbi-
trator appainted by the Iloiniai. pnd it is there-
fore difficuit ta see vhy the Province of Ontario
shouid be prejudieed by that act; or vhy the
arbitrator appointed by the governmnent of On-
tarie, or the arbitrator appainted by the Do-
minlion gave rnment, should not proceed ta dis-
charge their dut>'. In the case of The King
v. Bardell. 6 A. & «E. 619, during the argu-
ment, Judge patttersan says: -lIe there an>'
instance in which the court ha. interfered ta
prevent an arbitrator making an avard after
revocation ? The airard may be a nuilit>' when

LAW JOURNAL. [VOL. VI., N. S.-217August, 1870.1


