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IN RE ARBITRATION BETWEEN ONTARIO AND QUEBEC.

As already pointed out, if they have under the
circumstances no power to make an award, the
attempt to make one will create no prejudice to
either party. .

If they have the power, the duty arising under
the Statute from an acceptance of their appoint-
ment, imperatively requires them, not by any
act of theirs to suffer the time occupied and the
cost occasioned by the proceedings so far taken
to be utterly wasted, or to unnecessarily postpone
the rendering of a final award.

The government of the Province of Quebec
and the arbitrator appointed by them have had
due notice that the present meeting would be
held for the purpose of proceeding with business,
and that it would be competent for the arbitra-
tors, therefore, g0 to proceed in accordance with
Wwell esteblished rules.

In order, however, to remove any possibility
of misnpprehension or doubt, I think it better,
under the peculiar circumstances, that notice
should now be given to the Province of Quebec
and to Judge Day, of the intention of the arbi-

. trators to proceed in accordance with the opinions

just expressed, and that the arbitrators should
2djourn until Wednesday the 17th inst., giving
Dotice to all parties to the reference, that on
that day they will proceed, should the govern-
ment of Quebec not think proper to be repre-
Sented or to assign any new or sufficient reason
for their absence.

Hon. J. H. GRaY—My colleague the arbitrator
far Ontario having expressed a desire to adjourn
or & week or ten days in order to afford time for
8 notification to the government of Quebec that
the arbitrators would certainly proceed in ab-
Bence of arbitrator or counsel on their part, unless
8t the next meeting they are represented—I shall
Mogt certainly concur. I think we should ex-
'aust every reasonable effort to induce co-opera-
tion in this matter ; but in order to prevent the
elay which is now granted being in any way
ttributed to a doubt as to the power or intention
Of the arbitrators to proceed, it is as well to
®Xplain with distinctness the views of the arbi-
trators on the anthority or the power of the
tourts of any of the provinces to prohibit or re-
Btrain their proceedings. With the highest re-
8pect for the courts of Quebeo, on any matter
°°ming within their jurisdiction, it is plain this
rbitration does mot. It derives its authority
Tom an Imperial act. The government and
Tovince of Quebee, of which those courts form
.Constituent part, is simply & party to the ar-
Wration. Another province whose courts and
OVerument are entirely independent of and be-
°nd the jurisdiction of the courts of Quebec is
s @ other party—while the Dominion government
th“'l{‘y appoints the third arbitrator by the au-
Ority of the Imperial act, which constitutes the
unal. How is it possible that a subordinate
2"" of the two provinces—because the courts
™ only parts of the whole machine of govern-
n‘““can control the action of another province
at Rovernment and the arbitrator appointed by
whi ird government, in a rhatter of submission to
aqtr L the province, whose courts assume the
ahozity, only appoints one out of three co-equal
Thitrators 9 ~ How can the courts of Quebeo
®8train the Province of Ontario or thearbitrator

Ppoingeq by the government of that province,

or the arbitrator appointed by the Dominion
government, in a matter in which the whole
proceedings may be carried on outside of the
proyince or the territoral jurisdiction to which
their process can possibly run ? If so, the courts of
the other provinces must have equal jurisdiction ;
and hpw absurd would it then be for the courts of
Oatario to come forward and puunish the arbitra-
tora for not proceeding—for not discharging the
duties they had undertaken—punish>d by Quebes
for going on—punished by Ontario for not going
on! Can any construction of the language of
the Imperial statute sanction such a conflict of
jurisdiction ? But even if the proceedings were
held within the limits of the territorial Jjurisdie-
tion of the courts of one of the provinces, the
sahject-matter itself, and the parties proceeding
therein may be and are, as regards that suhjeot-
matter, entirely exempt from that jurisdiction.
Apsrt from the common-sense view of such a
question, which must strike every mau, the courts
of law in England have left no doubt upon the
point. The highest authorities, both in chancery
and common law, have decided that even where
proceedings in arbitration were carried on within
the locality over which the courts had jurisdic-
tion, and in whieh their process had full force,
yet the courts would exercise no jurisdiction to
restrain an arbitrator from making his award
unlegs there was something in the conduct of ths
parlies to the reference which rendered such inter-
ference necessary. The principle being. as laid
down by Kerr on injunctions, page 142, that
¢ there is no original jarisdiction of the court in
the nature of a writ of prohibition to restrain an
arbitrator from proceeding to make an award.”
Mr. Caweron cited a great many cases in which
this position is illustrated and sustained, among
others The King v. Burdelletal., 5 A. & E. p. 619;
Harcourt v. Ramsbottom, 1 Jacobs & Walk., C. R.
604 Pope v. Lord Duncanon, 9 T. R 177; The
Newry & Enniskillen R, Co., v. The Ulster R. Co.,
8D. G. McN. & G.486. In Pope v. Lord Duncan-
on, Where the plaintiffs had revoked the authority
of thelr_nrbitrator and notified the defendant, and
the arbitrator refused to act, and the other arbi-
trators had notwithstanding proceeded and made
their award, the court refused to restrain the
defendant from acting upon the award—the Vice-
Chancellor saying; ¢ As in this case there is
pothing whatever to show that the power which
the plaintiffs had given to the arbitrator was
revoked upon any just or reasonable grounds, I
am bound to conclude the revooation was & wan-
ton, and capricious exercise of nuthorl?y upon
their parts, and consequently the motion must
be refused ”* The resignation of Judge Day and
the revocation of his authority by the Quebeo
government was no aot of Oantario or of t_he arbi-
trator appointed by the Dominion, and it is there-
fore difficult to ses why the Province of Outario
should be prejudiced by that sot; or why the
srbitrator appointed by the government of On-
tario, or the arbitrator appointed by the Do-
winion government, should not proceed to dis-
charge their duty. In the case of Zhe King
v. Bardell, 5 A. & E. 619, during the argu-
ment, Judge Patterson says: ¢t Is there any
instance jn which the court has interfered to
prevent an arbitrator making an award after
revocation? The award may be a nullity when



