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-'ffilcuit point ta determine, and one that has giver
r'Q much anxious consideration, is whether the
O*ZnOunts which the Company returns to the policy.
hOlders ev.ery five years can be estimated as part

'Of the*income of the Company for the purposes ol
4unicipal taxation? Strong reasons can be given

'011 both sides of this question. MaYiy arguments
'Cali be advanced in favour of taxing these moneys,
'but just as many can be urged against it. I have
'4earched in vain for any case in which the sarne
'question has arisen in our own Courts. So far as
'..know or can find out the question has not been

'qP in this Province for judicial decision. The
A4 fterican cases do not assist us much, for in rnost
'Of the States, so far as I can judge, by their sys-
'teriS of taxation the corpus of the fund would be
,that which would be singled out for taxation;
11or do I find any American decision where this
qluestion has been before the Courts. Mr. Mac-
icelcan has referred me ta some American cases
'11 Support of the assessment. In the case of
'Sun Mutual Insurance Comtpany v. New York, 8
11- y-, 241, cited to me, where a mutual insurance

'VwOnlPany was authorized to accumulate fromn its
Profits a fund to continue liable for its losses during
the termn of its existence, it was held that this
'eccurnulation was capital, and was hiable ta taxa-
tiOn as such. 1 was aiso referred ta a note at nbage
t60 of Cooley on Taxation, in which it is said:
~'Incarne means that which cornes in and is re-
'Veived fronu any business or investrnent of capital,
Iwithout reference ta the outgoing expenditure."
-11I People v. Board, 2o Barb. 81, it was held in
the State of New York that the surplus reserve
fund of mutual life insurance companies, incorpo-
rated previaus to the year 1849, was hiable to taxa-
lion as capital. None of these cases, it will be
8een, touch the question here presented. The
Ilearest approach to the point in dispute will be
round discussed in the late, English case of Lasi
(Surveyor of Taxes>, appellant, and the London
Assurance Corporation, respondents, 12 Q. B. D.,
.389, decided on the r 4th of March, 1884."

The learned judge then stated the facts, argu-
Utents and judgrnents fully in this case and pro-
Iceauded :-I'The junior judge, Mr. justice A. L.
ýSn2ith, expressed the opinion that the share going
10 the policy-holders was taxable and was in favour
'Of giving judgment for the Crown, but as there was
a difference of opinion and the Court was evenly
'divided, he withdrew bis judgnuent and judgnent
in the case passed for the insurance cornpany. I
have searched in vain ta ind any trace of the case
«being brought up on appeal. We, therefore, have
inl that case the decision of the Governrnent
Coiniissioners against the Crown and their view
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1 sustained by the decision of the Queen's Bench
eDivision. Had flot the Crown officers been satis-

hiea with the correctness of that decision I have no
doubt they would have taken theP opinion of tic

E Court of Appeal on the question, if that were
possible. It may be, however, because there waa
no appeal."

But 1 amn of opinion that the decision in the case
last referred to would, according to the authorities

in England, be binding on any Court of co-ordinate
jurisdiction. On this point, I refer to the authori-
ties coliected in the opinion of Mr. justice Patterson
in our own Court of Appeal In rd Hall, 7 A. R. z3,.
I t is true that two of the judges give the opinion in
that case, that in the Court of Appeal in this Prov-
ince the samne rule in respect to the withdrawal of
the opinion of the junior j udge should flot be oh-
served as is in the House of Lords, and that although
disposing of the case such a decision cannot be cited
as authority. The case in 12 Q. B. D. may be put
thus :-" If there was no appeai from it, then, ac-
cording ta the rule in the House of Lords, the deci-
sion is authority; if there was an appeal from, it
the best evidence of its correctness is the fact, that
there was no appeal. If there was a right of ap-
peal, I cannot conceive why (unless satisfied of its
correctness) the Crâwn did not further test the
question in a higher Court."

It is laid down by ail the writers of authority on
the construction of statutes that ail statutes impos-
ing a pecuniary burden, whether by way of tai or
otherwise, are subject to the rule of strict construc-
tion : Maxwell on Statutes, 259; Potter's Dwarris
on Statutes, Chap. V., and subsequent chapters.
It was laid down by the Court in the cases of
Hull Dock Co. v. Browne, 2 B. & Ad. 59, Nicholson
v. Fields, 7 H. & N. 8wo, 8r6; Parry v. Croydon
GasCo., ziC. B. N. S. 579 ; S.C, 15C- B. N. S. 568
that such was the correct view ta take of statutes
imposing pecuniary burdens.

Maxwell lays down the rule in this way :-- The
subject is flot to be taxed unless the language by
which the tax is imposed is perfectly clear and fre
from doubt. In a case of doubt the construction
rnost beneficiai, to the subject is to be adopted."
The opinion of Lord Lyndhurst in Stockton Rail.
way Co. v. Barreti, ii C. C. & F. 6o2, and per
Parke, B., In re Micklethwaite, Il Ex. 456 is cited
for the latter proposition.

In this case I might decide the question by Say-
ing that the Legisiature has not specifically provided
for the taxation of that which it is here proposed
to tax, and if I have a doubt, I should decide
against the assessment. With the strong views
advanced in support of both sides of the question,
candour compels me to say I have doubts, and


