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i.. Tuat tht writ of sommons and affidavit of
service etre not filed before tht decloration, and
Ébat the affidavit of service now attached ta tht
writ, le not marked or filed441by tht clerk, nor is
il stamped accordiug ta tht statote.

2. Thbat no notice ta plead is eudorscd ou the
declaration filtd, or filad therewith.

3. That tht declaration ires not servedl as of
bte day ou which it hears date, and the declara-
tion served le Dot a copy of tht declaratson filed.

4. That tht issue book dots not coutalu, or
ce not a copy of tht declaration filed or sprvtd,
and on the grounds disclosedi in affidavits, and
papers fiied, and why lu the meantime ail proceed-
loge shonld not he stayed.

W. Sidney ,Smith, 1hewed couse.
C. T. Paterson, contra.

IIACGART-1, J-Tht sommnons is ta set acide theO
inttrlocotoiy jacigoent, isse book and notice of
assessment, &o., oni allegod irrogo larities.

As to tht writ of somimons, affidavit aud other
eilier proceedunge, J think it is too iota ta oh-
ject ta thero, ond tht motion is not directed ta
stt acide ouythiog prier ta the judgmeut.

Tht clîlaf objection ta the jucigmant la tbat
tliere le no notice ta plead enîdarseci ou the decla-
ration filed therewith. Section 56 of C. L. P.
.Act asys, Il plainiif nîay filt a declaration en-
dorsed veith a notice ta plead ha eight doys, andl
iii default of a plea. May sign. jodgmant by de-
finît or tht txpiration of tht tima ta plead se
tnu(lorsed."'

If tiîis staad olone, it wonld almost seemi that
a defandaut is boinnd ta plead merely on tht
fiiing of notice, But Rule 132 directs that a copy
of decoiration shaîllbe sarved on defaudant. Sec-
tion 91 of tht Act says, Il tht time for pleadiug
shall ha aight dlays, and a notice rtqniring defen-
dant ta plead lu eight daye, otherwist jodcgmtnt,
M.ay ha endorsed on tht copy of tht declaration
rived, orbe delivered separately." 3y section 92

a noetice reqnirisig tht opposite porty ta pltad, &o.,
o (hin eiglit days, othtrwise jucigment, shall ha
scificient wltlîeit any rote or other damand, and
sucli notice may ha dolivered seporoteiy, or ho
eîîdorsed lu ny pieadiug which tht other party
le 'reqnirtd to onisser.

Reading thosa sections and the role of court
together, 1 ani not prepared ta hold Éhat tht
maire omission ta endorse a notice ta plead ou
tht declarîtion filed. must neeessarily defeat tht
plaintiff's igît t- sign jocigront after dcly sry-
ingc na copy of tht declai'ation iih sucob notice
ünclorsed.

Perape the fair way ta rcad clanse 56, by
tho light of tht snhstqueui clauses aud mole, is,
tbat Iltht plaintif mnay file anîd naea ea declamation
endorstd witlî a noatice te plead in tigbt deys, and
acîcin defauit of a plea May sign jucigmeut by
d-àfiult at tht expiration of tht time ta plead se
tidomesed," This vaonld appear the mosi natoral
construction sO as ta give feul svight ta clause
92, ', snoh notice nîay ha deithvereci separateiy or
be endoried au any piaadiug whiciî tht other
party le reajnired ta arîswer."

Utîder section 56, it might bt endorsed on
the pleading which d&fendant ie requrd ta
inîveer. Under section 92, il May aiea be de-
,iivered separately.

It Ecems ta me tht objection filse.

FO8JNTAlN V. MCSWEEN.

Appeaorace-Iefanl Fïochein amy.
An appearance ente2ad by attorney for an infant derer dont

(o. piochera am'y iai n, been appoited) is a nullty,
not au irregnlarity. interlocutory judgnient ainnot bc
signed titi alter prohhan amy appoited.

[Chamnbers, Mardi 21, 1868.]

This was an action brought by the plaintilf
agatinst on infant dofendant, Who enteed an) ap-
pearance by attorney and not by prochein amy.
1)eclaration was filed and sorved ivith notice to
plead. No plea being filed, jndgmeot wsIc en-
tered for vant of a plea on the l5th of March,
1868.

On the 13th of March, 1868 after declaration
served and before jndgment entered, a notice was
served on the plaintiffs attorney stating that
tho defendant was an infant and that an applica-
tion would he mode to appoint a proa'hin ambp.
And on the same day a sumnmons for further
tima to pleod veas ohtained frona the judge of the
County Court, which iras however discharged
npon which judgment was signed and notice ot
assessement served and occepted for the Walla-
erton assizas.

On the lOîh March 1868 a sammons was toicen
ont to set aside tho appeorance, declaration, the
judgment entered in this suit and ail suheequent
proccedings, with costs, on gronds disclosed ia
lu affidavits and papers ffleu.

It was cantended on the part of the plaintiff
tbat the appearanca &c., ivere irregalarities and
that the grounds ought to hava been disclosed in
the sommons; and thot the takiDg ont of the sure-
maons for fnrther time ta plead and the acceptanca
of notice of assessmnent acted as SIaivers of the
notice. That the application was too lata on
accounit of the defendants haches, in this, thot the
application ehonld hava been mada inîmediaîely
after discovery that the appearonce ts ivre-
gular.

For the defendlant it wos argued tbat the ap-
pearanca, &oc., veere nilities and, as such, that
the grounds for setting thena aside nec nnt ha
set forth in tbe summone,, and that tboro is no
vesîver of a nuility. That it was incombent on
tia pl aintiff, when the mietake was discovered,
ta apply ta have it set aride.

IIAGNRTY, J.-lt teems to Me that the appear-
ance entered for tho infant dafendlant by attorney
is anuility, and ifjudgment be eutered hy plain-
tiff, error lu fact will lie. I also tiiink, contrary
to iny first impression, tÉbat dnfriidoît can ha
heard ta mova ta set acside the proceedings, and
tliot ha will not he left uecessarily ta bis writ of
error. Jo Olier v. Wnoodroffe 4 M. & W. 6.50, a
coguovit and appearanca euterod for dtefen afnt
ivera set aside ou his motion ou grounds of in-
fancy. Tht plaintiff litre conld hava, applied ta
set aride this appearauce ivith caste as irregolar,
and, at least ofter notice of tht lnfancy of plain-
titi, stili proceed. 1 think tht proceedings may
be movtd againrt.

Tht loteet casa that I have seen ie Cari v.
Coopver, 1 B. & S., 230, where defeudant, an
infant, appeared hy attorney, and plaintiff after
verdict signad jodgmaut, and defndant hrougbt
error lu foot. Tht plaintiff applied tea mand aIl
the proceediugs lu errer. Tht Court refored tha
relief asked, but set acide ail the procedinga
subseqotat to appearauce and ordered defeudaot


