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should be dismissed, but tapon a ground that was net brought te the attention
of the learned judge in the court below.

It is flot disputed that âthouRh the conveyance of Kenney te bis wafe is
expres-.d ta be in conuideration of the sum of $4,ooo, it was in truth a voluntary -'
convoyance, and there was neyer any infention that any consideration wbatever
sbeuld be either paid or received. The conveyance was made on the. ist of 2
September, 1884, and there was tben upon the land the mortgage in question,
wbich was mnade on the l7th Tanuary, 1883. And the intention of Kenney being
te make a gift te bis wife cf tnis land with a mortgage upon it, the natural formn
cf the transaction would have been te convey it te bier subject te *be mortgage,
that is, te make a gift ef it just as it stood ; or, in ether words, a gift cf the
equity of redemption. The effect cf that would have been that the wife would
bave taken the estate with the burden of the amertgage iapon it, and she could
net have compelled hier husband te pay it off. As between Keriney and bis
wife, if elther becamne a surety by sucb transaction, it was Kenney Pnd not his
wife, and the creditors would nut have been aftccted in any %-.ay by giving tinie
te Kenney. The gift was net carried eut ini this way, hewever, Altbough the
deed is expressed te be subject te tbe mortgage, the words are added, " Which
the said parîy cf the first part (the husband) hereby cevenants and agrees to
pay off and discbarge wbert due." It appears by the evidence that the first ini.
tention ef the parties was that tbe conveyance should be in the erdinary forn,
and that tbe wife vmis te take it subject te the i-nertgage, and 1 gather that it
was actually drawn and executed in the first instance in that forrn. Afterwards,
bewever', the solicitor wbo drew it suggested the alteration, r id it was accord-
ingly aitered by inserting the cevenant, and was ve-executed. If the deed had
remained in i original forai, it is clear that the plaintiff's position as mortga.
gee would not have been aff<ected ini any way, and be could have deait with
Kenney ini any way he pleased, for in that case Mrs. Kenney would berself be
the persan wbose duty it wvas te pav the dubt. This appears from the case
cf.lenkinson v. Jiarcourt, Kay 88, wbere Lord Hatberly uses the fellewing
language, speaking of a person wbe has niortgaged bis land; "If be aliens the
real estate in bis lifetime te a velunteer, and more especially if bie dues sae x-
pressly subject te the xnertgage, the natural inférence froni sucb a transaction,
unless there be something in the instrument te indicate a contraryi intention, is
that the debtor did net mean te pay the debt eut cf bis persenal estate. If t!îe
alienatien be made subject te the morîgage debt, wbether the alienee be a volun.
teer or purchaser, then, in the absence . fa cevenant in the settlement.
te pay the debt, the inférence is that though as between bis real and personal
representatives bis real estate was intended te be only a collateral security, yet
f-rm the moment of the alienatien be bas made that estate the principal debter."
I"urtber on, in the samne case, be says that instead cf being the person as be-
tween hiirnsef and the voluntary donee ta pay the debt, "the rights mnuit be
really just the converse, and suppesing that the original debter paid off the
clebt, being called upen under the covenant in the mortgage detd, he must be
entitied te corne upon those te whom be bas transferred the estate, and insist
upon being repaid by then." Te tbe same effect are Owensr v. Draddel/, 7 Ir-
Eq. 358 (1873), and Stale v. Hayne, t2 W.R. 239


