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ages to be assessed by a jury either before itself
or in a court of law, andi to give ail necessary
directions for sucb purpose ; and the amount of
darnages when assessed shall be proveahle as if
a deht due at the time of the bankruptcy, etc."
I bave no doubt that what it vas intetided to re-
fer to were cqses of express contracte, whicb
raise a demand in the nature of a debt technically
so called, and which, flot having been assessed
at the date of the bankruptcy, was flot proveable.
Express contracts are, 1 thiuk, what the section
points at, and its primary reference is, I think,
to contracts of a mercantile character. Ie the
present, then, a cliim of that description? It
clearly is not. It arises out of a distress levied
an the goode of the plaintiff by the landiord of
the defendant, for* recct which the defendant uwed
and ought to have paid. Nov, there vas no
-contract on the part of the defendant ta keep
down the rent; and the liability which he incur-
red is one which arises out of the relation in
wbich tbe parties stood to each other, from which
relation the law supposes an implied contrnct. It
is a liability on account of which the defendant
xnight be sued either in tbe shape of an action of
assumpesit or one of tort the non-paycnent of
rent being treated either as a hreacb of contract
or à breach of duty, the duty, no daubt. spring-
ing ont of the relation between tbe parties, and;
therefore, ont of what the law says is an implied
contract. But though ve cali it a contract for
the sake of cunvenience, it is not, 1 think, such
a onetî is contemplated, by the 153rd section of
tho Bankruptcy Act. I think, therefore, that
tht present case does not corne vithin the 153rd
section, which contemplat.es orily express con-
tracts. and on that grouni, I think the judg-
ment of the county court judge vas right.

H %Yss, J.-I quite sgree with the judgrnent ot
my learned brottier. The 153rd section of the
3anlkrnptey Act, 1861, vas passed with reference
ta mercantile contracte made by the bankrupt,
an illustration of whi h ie given in the case of
Oreen v Bicknell. 8 Ad. & El. 701, cited by ',%r.
Chiîty in his book on Conitracte. where an agret-
ment vite male for the sale of oih, which should
arrive hy a certain ship, and vhen the oit vas
tendered ta tht party who contracted ta purchase
itt he refusea to take it; on bis afterwards beconi.
ing hankrupt the measure af tht dlaimn againet
ltim vas the difference between the contract and
market prices at the time when he sbould have
fulfilled bis contract. But though the rnarket
price vas knoov to the parties in that case, it
ws nevertbhees held tbat the dlaim vas founded
in damages, snd could not he proved under the
bankrinptcy. That vas a griovance vbich 15 n0w
remelitti. Tbe present action is quite of a dit'-
ferent depcription.

The contrant is one vhich arises from the re-
lation of landiord and tenant subsisting between
thm parties. and the cause of action against the
defendiant is wehl stated in the particuhars of the
county court plaint, which sys that the action
was brought -'to recaver compensation for the
ipjiry and loqs sustaitted hy the plaintiff in con-
uleqidnce or tht defendant vrongfuhly alhowing
certain rent payable hy him . . . to be in
arrear and nnpaid. wberehy the plaintiff'. goode
were distrained."1 The haw*llows the persan vho
lu oompelled to pay under such circumetances,

iii order to redeeni hie goods, to Say ta the other

party, -"I have paid your deht and you muet
recoup me.", Generally the money muet he paid
at the request of the other party in order to be
s0 recuverahie, and there vas nu request here.
That furnishes an indication of the nature of the
present action, which is flot one of contritet, but
is flot unlike the case of an action againgt a com-
mon) carrier for not carrying safely. which has
been behd flot to be an action of cuntract within
the tneaning af the County Courts Act, but anc
of tort- I arn of opinion then, that the present
action is to be regarded as une of tort, aI thongh,
if it had been frarned in contract, it would, per-
haps bo difficult to say that it could nut be re-
garded in that ligbnt also.

Judgment for t/he respondent.

JoNzs v. RHiND.

RBIIND Y. JONES.
Mfort gage-Priority.Statue of Linttatots.

S., hn 1841, execuýed a legai mortgage nf ieapphoid property
tu J. ta secure £300 ad Interost. lu lft15 lie purported
to execute suoblier legal niorigage uf the rame property
to R. tu Pecure £121 16e. sud interest. R. had nu notice
of the fit, nortgage, aud the Iffess of lie property was
giron up to him.

Hemd thit R.,s m rtgage was entitl.ýd to priority, iussrnnch
as nu explanîti ýn waq given ut the tact ut S. beiug iu
PO8Re9siOn ut the lease.

S. Paid nu iutm'r.st on his mortgmge from the date ot Ils oe.e
cutiou, but kept clown tht in terest on a soin ut £300
wbieh J. was liable to psy under s bni! hp had enterod
itt for the benefit of s. ', he (j ,urt prmoumoed lie pay-
m(41i Ofrinttrest on the bond wmms matit unier an arrange-
fient for thst, purpoe, snd that J.'s debt was flot barred
by the Statute of Limitations.

[17 W. R. 1091.]

On the 4th of December, 1841, Thomas Smith,
who vas then in possession of and entitled ta a
hhacksmith's shop in the parish of St. Luke,
Chelsea, under a lease for s term of thirty-four
years froni Lady-day, 1841, demised the same
tu Benjamin Jones by wa) of mortgage for
securing a sum of £300 and intereet, vhich .Joneà
vas liable ta psy pinder a bond he bad enternd
loto the benpfit of Smith.

A mernorial of. this mortgage was registered
iu the Middlesex registry sbortly after its exe-
cution.

It did not appear vhether tbe bease of tho,
properîy vas given up ta Jones on the execution-
of the mortgage, or vbether be ever had it in
hie possession.

No interest vas paid by Smith in respect of
the mortgaze-debt, but ho kept down the intereet
on the bond to the 1Oth Septomber, 1867, vbeu
he executed a creditor's deed under the Bank-ruptcy Act, 1861. He also, fromn lime 10 time'
pftid Sunis amounting in the vbole ta £180 in
reduction of the principal suma eecured by the
bond

hn the year .186.5, Smith. being stili in posses-
sion of the property, executc'd another mortgage
of it (also by demise) ta William,~ Rhind, Herbert
Sultan Smith. and Joseph Long Porter, as trus-
tees of the West Landan Permanent Mutual
Benefit Building Society, for *secnring t0 theM
tbe payment ar a sum of £121 16s. Oic the ex-
ecution of this mortgage the lease uof the prnperty,,
vbich vas thon ini possession of Smith, vasa
handed aver ta the trustees. It vas admittedi
that aI the time of this marîgage îbey vere en-
tirely ignorant -of the priar maortgage ; in fact,
the plaintiffs in the firat suit, themeelves the cx-,
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