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hoiders and proprietore in eaid townships, or
either of thein. 5. That it is flot alleged or
shewn, that any by-Iaw was passed by the plain-
tiff directing the levy or collection of said
rnoneys according to law.

Plea.-That the alleged direction to the said
corporations of the townships of Smith, and
Harvey, teolevy and collect tha moneys in said
count mentioned. was contaitied in a certain by-
law of the plaintiffs (the corporation of the
count)' of Peterboroughi), passed on the 24th of
June, 1865, and not otherwise, and that so n-uch
o? the -nid by-lawr as directed the said ievy and
collection was afterw.ards, and before the coin-
mencernent of this suit, by the judgment of the
Court o? Quneen's Bonch at Toronto, having
jurisdiction in the premises, in due course of
law ordered to be quaahed and set aside as ille-
gai, which said judgment or order is still in foul
force, and is no way annnlled or vacated.

Thé plaintiffs demurred to tbis pies, on the
grounds that the said direction of the plaintiffs
to the corporation of the townships of Smith and
Hlarvey was not by law required to be given by
by-law, and therefore the allegation that the
said by-law was quashed forme no anewer to
the said cotmnt; that the levy and collection of
the suid moneys can only iegaily be made under

a ylwof the defendants, and not under a by-
lw of the plaintiffs.

Hector Camerais, for tise plaintiffs, cited Roaek
Y. Municipal ('ouncil of Ilamillon, 8 U. C. R.
229.

Robert A. Harri3on. contra, cited Mc1listhv
TIown Council of Brantford, '. C. P. 3.5.

TIAGARTI, J., delivered the judgmrntn of the
court.

Il is not easy to sec with much certa*ýnty how
tise legialature contemplated the collection of the
cost of n survey of this description. Section 9
o? the Upper Canada Survé*y Act, ch. 93, directs
that the county council shial cause to be laid
before themn an estimata o? the soin requisite to
defray the expenses o? survey, &c., 6"lu order
that the saine moy ba levied on the said proprie-
tors, in proportion to the quantity of land hold
by thein respectivaly in snch concession or part
o? a concession, in the saine manner as any soin
required for any other purposea authorized by
law may be lavied."

Seotion 75 of thea Assessinent Act (Consol.
Stat. U. C., ch. 65) deolarea, Il Wben a somil

* te be le#ied for coonty purposes, or by the county
for the purp.o8e8 of a particular locality, the coun-
cil of the county sali ascertain, and by by-law

* direct, what portions of such suin shall be levied
in each township, town or village, in suob coun-
ty or locality ;", and section 76 directe the county
clerk to certify yearly to thse township cierk
" 1the yeftrly amount -which bas been se directad
to be levied therein for the tItan ourrent year,
for county purposes, or for tha purposos of any
such locality," and the township clerk shall cal-
cuhete an] insert the saine in the collecters' roll
for that yenr. Section 187 of the Municipal
Act (Cno.Stat. U. C., ch 54), seya 6-The

*powers of the cotneil shalh he exercised by by-
luw wlien îsot otherwis;e authorizel or provided
fer." P

The nearest appr'ocll to tha case before us
wooid be iu te word8, to be levied by the coonty

for the purpo8s of a particular locality. This
muet be doue by by-law.

The plaintifsa' declaration is therefore met by
the piea, that the direction by thern to levy the
amount was by by-law and flot otherwise, and
that the said by-Iaw was quasbed before the
bringing of this suit.

The plea seema to us to ba a good bstr. Even
if the plaintiffs could require the amount to be
levied otherwise than by by-law, stili the plea
avers, and it is admitted hy the dernurrer, that
the only requirement or direction to levy was in
fict by the quashed by-l-aw. and not othierwise;
so thnt the groundwork fOr the allen.d duty id
taken away.

As we arrived at the conclusion tloit the plain-
tiff8 must proceed, by by-law, whether clîey cali
on the township. to make tha levy at attempt 80
to do by thair own direct power, if any such
power exist, it dopa flot @acîn necessary to dis-
cuss the varionsa points suggeste J by the de-
maurrer.

It wiil alwaya be more advisable to discuse the
true effect of the statutes whenever the plain-
tiffs may pass any by-law to direct the pityment
or levying of thie muney.

The court can then examine the propâsed
course of proceeding, and decide on its validity.

Very great difficulties present themselves to
the enforcement of this claim, froin the loose and
uncartain language of the statutes.

This court bas decided this terni on one of
the objections taken, viz , whether a survey of
an entire township, and not of a concession or
part of a concession, is a survey contemplated
by the act, against the validity of such'a pro-
ceeding.

There is no statement wbatever in the declara-
tion that the eurvey has been made. No objec-
tion was urged by the de fendants on that ground,
and the statute is not ver-y chear as3 to whether
the proprietors of the land can be called on or
not bet'ore the work la dlone. If it can ba de-
rnanded in advance (a matter on which we give
no opinion), there would be aven a stronger rea-
son for ail tha statutable formalities of a by-law
being required.

IVe think the defendants are entitled to judg-
ment. We bold the count bad as not 8hewing a
hy-law, and also on the ground tlînt the ra-aur-
vey of the whole township, and the utanner oi
levying the expense, is iilegal. We also hold

the pea god. Tudgrnent for defendants.

ENGLISHI REPORTS.

BwLeci Y PLwM LEAi» MiNUQG COMPANY (LiMtITED)

c7oared- F~ud-B tdil Joit-& Cbc6'mpany-
Sitareho&dw-UibU3 for cau,#.

To an action for cala, a pieasahowing that the defendant
wvas tnduced to take the shitres by the fraud of the plain-
tiff, and that on discovering the fraud, and before lie
had receiveed any benefit front the shares, he promptly
repudiated te shares, la a good piea at law.

[Ex. 15 W. R. 1108.]
Declaration for cails due upon shares held b)'

the defenrlant in the plaintiffs company.
plen, that the defendant waa induced to becoine

the holder of the shares by the fraud oftbe plinK
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