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question whether, the jury having exercised their proper and
peculiar functions in deciding upon contradictory evidence, the
court can set aside their verdict, even if the verdict was not
satisfactory in the view of the court. On this point, in the case
referred to, Lord H1atherly says: CI conclude as I began, by say-
CIing that I.do not hold it to be the office of the judge to, weigh
"or balance conflicting evidence, howover strongly the evidence
"on one side may, in his judgment, preponderate; that question
"is for the jury." Lord O'H:agan, in the same case> p. 1182,

said, in reference to the question of the Ilwhistling ": "lTon
witnesses for the defendants sworo that the whistling occurrod

"Iin the proper time and in the usuat way; three witnesses for
the plaintiff sworo that, being in a position if it so occurred the

"Isound should bave reached their ears, they did not hear it. It
CIis impossible not to be struck by the apparent weight of the
Ildefendants' proof. But, as was observed in the Irish Court of
"IGommon Pleas, the jur~y saw the witnesses, and the judge did
"not condemn the verdict. And whether it was riglit or wrong
"the jurors alone were competent legally and constitutionally to,
"decide between the ten who testified on the one side and the
"three who testified on the other."

"It was urged, and the authority of the eminent judge was
"vouched to' sustain the suggestion, that proof of the want of
"hearing was no material proof at ail. But this seems to me
untenablo. Assuming that a man stands in a certain position,

"and lias possession of his faculties, the faet that he doos not
CIhear what would ordinarily reach the ears of a person so
" 'placed, and with such opportunities, seems to, me to, ho mani-
CIfestly legal evidence, which may valy in its value and por-
ciSuasiveness, which may in somo instances be of small account,
"and in others be the strongest and the only evidonce possible
"to ho offored;- but at ail events it cannot be withheld froma the

"Ijury. And if this ho so, there was bore a conflict of testimony
"gon which the jurymon,' and they alone, were competent to, pro-
Cnounce")

Lord Seibourne, in the same case, said : "IBut it seems to me
"Iimpossible to deny that the evidence of persons who, Standing
"in a position where whistling must have been audlible, Say they
"heard none, was proper to, be left to the jury on the issue
"whetber there was whistling or not, however strong the affir-


