
LAW JOURNAL.

whien the aPpieici at na inu o iroînptly after lte jtgmnetnt,
anti a fatil htii8 tiot been lo!t.

1 sivil tuake ltae uions tu, stt aiIe lte judginient absolitte en
condition or linyii;g coste, viz., thec cost3 of tlic judinent anti pro-
cecditig- upuit i% ; ilitcom~s of o) pos4ig te firsi. suinuionis, ~dil
iras tiieclmatricl vita -cl a a ii Ille cwits of~ OppOsiltg tltis Sot-
nlions. Aîu% ico tl)ese costs shall bo palid, andi opp!rlîcet on-
tered, wirhîin one mentit, thon titis>tsunînions tae iiochargeit with,
costs.

Ilànir 'rcany v. JfltEs WV. Co.%isTroC.
CWSi.Sat.L~C, n. 2se.

31.p. 19-ret.p.otofrdischiaroe-.
Intention toqua CUnada.

Vfipro if..,nfant made applicatfon un<fcr nd pursuant to moe. 3of Consl. Statit
U. C. caps. 1.2, tlu 4a~fn~ out otcîtetody, on illt, groand tht l "î, rr,Žteid
lie bâid nuc ititttf tu quit Canada, %> it iltent tu d.-im,îd bis credttor. rtflo-
rtdfy, Pr the pttintf fil parficular, or tir any olter pi"rpcye; and It tApIe.ited
ibiat the dti for ivhfcls lie îva arreiitel liait xen crieattmi :hrough frnl; that
lie liat no atoo fies ln Ceneoda thon att> %% beru elpe. % litre ho %%ould. not Lo
crlntituttt r,±siWwotU, fur his act4 cf f raudthe tppffcall et refaRqt.

(Chaitîbers, th Janstsry, 1660)
Thtis iras a Sumumons calting upon pleinîtf, among ciller ltings,

te show cause wlty tite writ of copias issucti in titis cause, tlic
arrest Of lte defeUdlit tiiertuntior, andi ail preCeedings sutbsequent
thoreto almouli nlot bte set aside, on thc grountlant bath lte plain-
tiff and apÇcntiut vaere, et the tinte of ltae issue of the writ, eititeng
of a foreign country ; or wliy lte arrest sitouii flot be set abidc,
andti he detiu3ni aitogoîlier disEitargeti front eustotiy, on te
ground ltat tic defcnntn Itad flot, oither at the lime of te mking
cf ltae affidavit te art-est the issue of the writ cf copias titereon,
or Uic arrest of the ticfcndant tercuntier, any intention ta quit
Canada, with ltent te tiefrauti bis creditors generaliy, or Uie
plaintiff in particular, or for any otîter purpase.

Thte nffidevvtt cf plaintiff, on whicl defentiant was arresteti,
stateti titat on 2ad July, 1849, defendant applioti te it fer a lann
of $3,i)50, security te bc "iven by a bill of exeliange et bix tk.ys,
ou a Mr. Ilaggard, of fljai, andi on marcheuse receipts for f300
barrels of fleur anti 3,000 bushols of miteat: that tfofeadant, in
order te put llaggard in fundls le meet the bill, bail agreeti te con-
sign to bila fleart- 1 the amount of te bill: titat befere the bill
mtured, defendant calleti upon plaintiff antd eaiti ho would flot
consign the fleur as lie caulti do botter mif h i4, but would ho sure,
zatwithstanding, te muet lte bill: ltat whcn the bll matureti,
defendant paiti te plaintiff $1,000, anti offered a bill of excliange,
drawm at thirty da1,s, for $3,000, upan a 'Mr. King, of Bluffalo, te
whom ho said ho bail consigotet flour te that amount-tite warc-
heuse rectipia te be bselt hy te plaintiff in the meanlime : tat
King lied no fluur conwigîtei te rira by plaintiff, anti in con-
sequence thes draft for S3,000 vins prateste : tat, an enqui-y,
plaintifrdiscovered that titere wec flot ln warcleuso citer ftle
600 bat-rels cf fleur or te 3,000 buahels of irbeat calleti fer by the
marcheuse rcceipfs : Ihai defendani bcdl comumitteti a grass fratud
on the~ plaintif: t1iat on the 21h Augut ie absconticd fren 'Mil-
mamukie te defraud fthe plaintiff, anti te evoiti hein.- art-cfeti for
fraud -. lbra on ltae 21h October plaintiff lied recovereti jutigment
agaiust defetititnt for te anitourit of big seid dcbt: tiiaî, for lte
t-casons aforcsitid, Illie veril.y believeti that th liaeil James WI.
Conisfock wili quit Canada, utiess fortiimith appreiteadeil."

Corroboratory affidavits met-c filcd by 'Mr. llaggard anti others
nientioneti ia the plaint iff's affidavit.

The tiefendant filcil ait affidavit, in wbich lie sirare that batht
iitelf anti plaintiff wore citizons cf a foreigu stae ; in generai
ternis denyittg lte ailegeti frautis: anti eilcgcti titat in Milwaukee
it is ctietomary tor mterciients te advance rooney et u.qnrieus rates
on frauduleuît warcheuse rccipf e, anti te Ilirenten criminal pro.
secution in ftho event cf refusai te pay ltae usuriauis rates. Other
aflidiavits, matde by lon. Cicere Cem8tachr, a memober eof the Scnaf e
eof lthe Uuiteti States andi a brother et' defenilant, anti by P'atrick
George Norris, bis attorney, were ileti by thte defentiant. In theo
former, lte ailegeti law of tae State cf WIisconsin as bo fraudulent
warchtouse receipf s, mas fully stafe d; anti in the latter, certaiin
Moets met-c adtid el shtow titat tite tiofendent neyer iead any in-
ltition fu quit Cantada, ltnowitîg, as ho diI, Ihiat if ho returneil
te lte Unitedi Siatçlie haul beuti proscuteti crimînaliy.

Various affidavit s met-e ficti by plaintiff in reply, corrohornting
the afflit-vits cf plaintiff, and tiarogly ilenying thal il is the cas-

toi', iti .iliwaukie, as aliegetil ly defeniatl, for cotmmiercial inca
titero te tulvaitce tîîotiey eit ftuidîtlettt mtîrelouec receipf.

Tite conîtenîts of the nfliu'avits, hoth cf pl-tititiff etît defeondant,
arc iii cther particutir8 more fully ntaciccil in the judgntenît of the
court.

llîarrison, for defenilant, as te bath plaintiff atîd defenîîani being
cittîcats of ai foreign statue, citei1 Gozela n. Raîchie, DIra. itep. 176 ;
Jtapcr v. aieaaoi, NI. T. 2 Vie. NM.S. ; R. & Hl. Dig. 41Ar-est,"
IV. 2 ; Fretr v. Fet!/U5oei, 2. lJ.C. Chant%%. IL. 144 ; Bit v. &iih,
I U. C. Pt-ao IL. 09 ; )Zonibery v. Sicent1ocIc et al, Mi. 200 ; B/rt-
menthol v. Soloenon, 2 U.C. Prou. IL. 51; but t-oued rallier on te
secandi greunti cf thea applicationi, viz., for ftho iiscitarga of lthe
tiefendant, ou lite groutid tit when atrrestlie oas flot about te
quît Caada for te purposes swirr, or fer any purpoe. As te
tii ho citeti Consol. Sint. U.C. cap. 22, sec. 31 p. 191; Talbot v.
Biîlkefrcî, 16 M. & WV. 196 ; Bullock v. Jeuiks, 1 L.M. &Il. 645;
Pegler v. .llilop, 1 Ex. 437 ; 1)urne3s v. Gutranoorciî, 4 Ex. 620;
etaionieri v. Ilugiîes, 18 C. B3. 627; Ilargreaveii v. hlayee, ô El. &
B. 272; Rionton v. Gardiner, 7 1)owl. P.C. Î716 ; ll'allter v. Larnb,
Ib. 131 ; Oibbons. Spalding, 1l M. & W'. 191,

.1. B. Re~ad, contra.

DnArpa, C. J.-In titis application te sel asiia lte tiefentiant'
ar-est, andi ilisehatrge it front custidy, theoeniy point for decisien
is raiseti on titis obijcction-tlitit teeonilant bail not, at thte lime
of tise granting the ordet-, thte issuing e!ffthc copias, or lthe making
cf lte arrest, tîny intention o! quilting lthe Province a! Canada witit
intention tu tiefrauti.

It was flot presseti upon me te revicir the decisien of lte learneil
jutige 'tru matie lte orîler for lthe arresl, upon any suggestion of
tite insuffieiency cf th affilavit hefore hlmt te austain snob an
crder. Tho applii'ation mas baseti cntircly on lthe nom matter
discloseti upon affidavits. Ilati the former course beon taken, 1
shouli lhane refcrred lthe ntatter te lte full court.

Il is, hemever, necessary te refer tu these affidavits, in ct-dot te
apply lte affidavits fibeti on titis application.

The pîanatiff diseboses a grass frauti in obtsining Pu adrance
of rooney en tite security etca bill cf oehange anti tira warebouse
receipts, lte bill drain at M1ilwaukie, in lte State cf Wisconsin,
mîtere te plaint iff and defentiant bath rcsidea'.t lte lime, on a
party in Bluffalo, by inhein acceptance anti payaient more refused ;
anti lte varehause receipts, purperting t0 represent lthe tiefendant;
te ho possesscd of a large quantity of lloitr anti cals, wbich i hiai
net. Thea defendant abscoandeti frona blilwaukie about the lime
thei hill matnred. andl rna in indion, ie tie Province, anti lthe
phainliff recovered jutigient againsi hua titore, but no satisfac-
tion.

The plaintiff swears tat hoe itlie cd lte defentiani hail with
bim a large suta of meney, cf inhicit lie defratîdeti plaintiff and
allier ct-culo-s in lthe Stala cf WVisconsin: tat plaintiff enly
residlotin Londu(n for ltae purposa of avoitiing plaintiff anti cher
creilitors: anti taI "defendanl miii abseanh from Canada lthe
montient lie hoarns tat pînaitiff bas tiecoveret i s reiience."1
Titis affidavit is strongly corraboraîed, lu mâîcrial parts, by affila-
vits of alter parties.

The ticfentiants cira nifidavit duos flot deny any ftîct allegeti by
ltae plaitiif as te his inlehtednetss. lu goes furfier, anti shows
tat, hy lte laies cf thc State cf Wisconsin, the giving snobi warc-

lieuse receipîs, wacro fiacre is mue suci preperty in lthe giver's pos-
session as Uic roccipts represent, is a crimnînal efence, suitjecting
the effentier te nol lots titan co nor more itan lwe years' impri-
sontent in fhe States' prison. It further avers ta the defendant
loft 'Milwaaukie anti came to London, net le tiefrauti plaintif-
innicit intention is whloly tienied - butt le aveid criminel prosecu-
lion: liaal defenilent loft t-cal estaf e wnicit lic valueti ai four
Ihousan l alars, anti personai prapcrty vaiceti by hlm et asteon
itundreai andti wcnty-fivc dollars, in the cify ef Milwaukie; ltai
ai lte rooney lic hrought mt hum iras tire hundreti anti six
dollars: limaI hc woulti not eanc the Province, as ho knoeis ho
irouiti bc arresteti on these mareliause receipts if lie returnet f
tce Unaitedi Stsates: that c feir uays biefore lais art-est ho iras tlid

by a police oitcer ltai lte plaintiff lied gone 10 Toronto 10 gel a
jîîilgcs entier for his art-csf, but ho told lte offiet hoe woulti
romain nt London, mitler the plaintiff get lte entier or net. Hoc
aise btteti ltait il vias c commen tbing among business mten iii

1860.]


