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when the application was made so promptly after the judguent,

and a tiial hns not been lost,

I shall make the summons to set asile the judgment absolute on
cont!ltion of payiug costs, viz., the costs of the judginent and pro-
ceedings upon ir; the costs of o) posing the first swnmons, which
was discharaed with costs; and the costs of opposing this sum-
mons. And unless these costs shall be paid, and appearance en-
tered, within one month, then this summons to be discharged with
costs.

ITarvey Terry v. Jases W. CoMsTOCR,
Consdl. Stats, U. C., cap. 22 sec. 31, p. 191 Arrest— Application for discharge~
Intention to quut Cunade.

Whero defondant made application under and pursuant to soc. 31 of Consol. Stata
U.C. cap. 22, to bo discharged out of enstody, on thy groand that when arrested
he had no intention to quit Canada, with intent to defrand bis credstora genve
rully, or the platntiff in particular, or fur any othier purfase; and it appeared
that the debt for which he was arrested had been created through fraud; that
he bad no moro ties in Cansaa than anywhers clse, whero ho would not be
ceiminally tespounsible for his acts of fraud—the applicaticn was refused.

(Chawbers, 13th Janusry, 1560 )

This was & summons calling upon plaintiff, among other things,
to shew cause why the writ of capias issued in this cause, the
arrest of the defendant thereunder, and all proceedings subsequent
thereto should not be set aside, on the ground that both the plaiu-
tiff and defendant were, at the time of the issue of tho writ, citizens
of & foreign country ; or why the arrest should not be set aside,
and the defendany altogether discharged from custody, on the
ground that the defcndant had not, cither at the time of the making
of the affidavit 1o arrest the issue of the writ of capias thereon,
or the arrest of the defendant thereunder, any intention to quit
Canada, with intent to defraud his creditors geunerally, or the
plaintiff in particular, or for any other purpose.

The affidasit of plaintiff, on which defendant was arrested,
stated that on 2nd July, 1849, defendant applied to him for a loan
of $3,950, security to be ziven by a bill of exchange at six d-ys,
ou 3 Mr. Haggard, of Bu.dulo, and on warchouse receipts for 600
barrels of flour and 3,000 bushels of wheat: that defendant, in
order to put Haggard in funds to meet the bill, had agreed to con-
sign to Lim flour to the amount of the bill: that before the bill
matured, defendant called upon plaintiff and eaid he would not
consign the flour as he could do better with it, but would be sure,
notwithstanding, to meet the bill: that when the bill matured,
defendant paid to plaintiff $1,000, and offered a bill of exchange,
drawn at thirty days, for $3,000, upon a Mr. King, of Buffale, to
whom he said he had consigned flour to that amount—the ware-
house receipts to be held by the plaintiff in the meantime: that
King bad no flour consigued to him by plaintiff, and in con-
sequence the draft for $3,000 was protested: that, on enquiry,
plaintiff discovered that therc were not in warchouse either the
600 barrels of flour or the 3,000 bushels of wheat called for by the
warehousc receipts: that defendant bad committed a gross fraud
on the plaintiff : that on the 29th August he absconded from Mil-
waukie to defraud the plaintiff, and to avoid being arrested for
fraud: that on the 28th October plaintiff had recovered judgment
agaiust defendunt for the amount of his said debt: that, for the
reasons aforesaid, **he verily believed that tho said James W,
Comstock will quit Capada, unless forthwith apprehended.”

Corroboratory affidavits were filed by Mr. Haggard and others
mentioned in the plaintiff’s affidavit.

The defeniant filed an affidavit, in which he swore that both
himself and plaintift were citizens of a foreigu state; in general
termg denying the alleged frauds: and alleged that in Milwaukee
it is customary ror merchants to advance moncy st usurious rates
on fraudulent warehouse receipts, and to threaten criminal pro-
secution in the event of refusal to pay the usurious rates. Other
affidavits, made by Hon. Cicero Comstock, a member of the Senate
of the United States and a brother of defendant, and by Patrick
George Norris, his attorney, were filed by the defendant. In the
former, the alleged law of the State of Wisconsin as to fraudulent
warehouse receipts, was fully stated; aud in the latter, certain
facts were adduced to show that the defendant never had any in-
tention to quit Canada, knowing, as he did, that if he returned
to the United States he would be prosccuted criminally.,

Various affidavits were filed by plaintiff in reply, corroborating
the affidavits of plaintiff, and strongly denying that it is the cus.

tom in Milwaukie, as slleged by defendant, for commercial men
there to advance money on fraudulent warchouse receipts.

Tho countents of the affiduvits, both of pluintift and detendant,
are in other particulurs more fully noticed in the judgment of the
court.

Ilarrison, for defendant, as to both plaintiff and defendant being
citizens of a forcign state, cited Cozens v. futchie, Dra, Rep. 176;
Ruyner v. Hamalton, M. T. 2 Vie. M.S.; R. & H. Dig. ¢ Arrest,”
V.2 Frear v, Feryuson, £, U.C. Cham. R. 144 ; Brett v. Smith,
LU. C. Prac R. 80Y; Rombery v. Steenbock ct al, 1. 200; Llu-
menthat v, Solomon, £ U.C. Prac. R, 51; but relied rather on the
sccond ground of tho application, viz., for the discharge of the
defendant, on the ground that when avrested he was not about to
quit Canada for the purposes sworn, or for any purpose. As to
this he cited Consol. Stat. U.C. cup. 22, sec. 31 p. 191; Talbot v.
Bulketey, 16 M. & W. 196 ; Bullock v. Jenkins, 1 LM, & P. 645;
Legler v, 1islop, 1 Ex. 437 ; Burness v. Guiranoorck, 4 Ex. 520 ;
Stammers v. Hughes, 18 C. B, 627; IHurgreaves v. Hayes, 6 El. &
B. 272; Rolinsonv. Qardiner, 7T Dowl. P.C. 716; Walker v. Lamb,
Ib. 131; Q@ibbons, Spalding, 11 M. & W. 191,

J. B. Read, contra.

Daarer, C. J.—In this application to set aside the defendant’s
arrest, and dischargo him from custody, the only point for decision
is raised on this ohjection—that the defendant had not, at the time
of the granting the order, the issuing of the capias, or the making
of the arrest, nny intention of quitting the Provinco of Canada with
intention to defraud.

It was not pressed upon me to review the decision of the learned
judgze who made the order for the arrest, upon any suggestion of
the insufficiency of the affidavit before bim to sustain such an
order. The application was bascd entirely on the new matter
disclogsed upon affidavits. Iad the former course been taken, I
should have referred the matter to the full court.

It is, however, necessary to refer to those affidavits, in order to
apply the affidavits filed on this application.

The plaintiff discloses a gross traud in obtaining 2n advance
of money on the security of a bill of exchange and two warehouse
receipts, the bill drawn at Milwaukie, in the State of Wisconsin,
where the plaintiff and defendant both resided at the time, on a
party in Buffalo, by whom acceptance and payment were refused ;
and the warchouse receipts, purporting to represent the defendant
to be possessed of o large quauntity of our and oats, which he had
not. The defendant absconded from Milwaukie about the time
the hill matured, and came ta V.ondon, in this Province, and the
plaintiff recovered judgment against him there, but no satisfac-
tion.

The plaintiff swears that he belie ed the defendant had with
him a large sum of money, of which he defrauded plaintiff and
other creditors in the State of Wisconsin: that plaintiff only
resided in London for the purpose of avoiding plaintiff and other
creditors: and that ¢¢defendant will abscond from Canada the
moment he learns that plaintiff bhas discovered his residence.”
This affidavit is strongly corroborated, in material parts, by affida-
vits of other parties.

The defendant’s own affidavit does not deny any fact alleged by
the plaintiff as to hig indebteduess. It goes further, and shows
that, by the Jnws of the Stato of Wisconsin, the giving suclh ware-
house receipts, where there is no such property in the giver's pos-
session as the receipts represent, is o criminal offence, subjecting
the offender to not less than one nor more than two years' impri-
sonment in the States’ prison. It further avers that the defendant
left Milwaukie and came to London, not to defraud plaintiff—
which intention is wholly denied — but to aveid criminal prosecu-
tion: that defendant left real estate which he valued at four
thousand dollars, and personal property valued by him at sixteen
hundred and twenty-five dollars, in the city of Milwaukie; that
all the moncy he brought with him was two hundred and six
dollars: that he would not leavo the Province, as he kuows he
would be arrested on these warehouse receipts if he returned to
the United States: that a few days before his arrest he was told
by a police officer that the plaintiff had gone to Toronto to get a
judge’s order for his nrrest, but he told the officer he would
remaiv at London, whether the plaintiff got the order or not. He
also stated that it was & common thing among business men in



