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circumstances to return ity and at all ovents he must be
allowed to excrciso his discretion whethier he will take out
the money or not, looking at the condition upen which it hias
been paid in.  The bailitf had no right to scttie the point
for him.,

It was an crror in the attorney to act in a double capacity,
as he did.

But on mote general grounds, it hasbeen decided in severl
cases in England under the Statute, (1 & 2 Vie., chap. 110)
whirl permits money belonging to a defendant to be seizedl in
exav o 3=—which Statute is precisely like ouss in it language,
~that the Sheriff, or officer, can only seize money which is
in the hands of the defendant, and not money which is in the
hands ol a third pasty, and held by auch third paty to his
use, still Jess money in the custady of the Court upon a pay-
ment which the party has not yet even accepted.

Watte v, Jefferycs, 15 Jurist, 435, referring to Wood v.
Wond, 4 Q.B., 397, and Robinson v. Peace,7 Duwl. P.C., 93 ;
Masters v. Stanlcy, 8 Dowl. P.C. 169; France v. Campbell,
9 Dowl. P. C. 914,

If -the money is still in the hands of the attorney, .e ought
to replace it; but at any rate the officer should not have suf-
fered it to be taken away, and this Summons must be made
absolute. Summons absolute,

CAMPBELL V. PEDEN XT AL,

Gamishee—Partnrrs—C. L. P. Act, 1886, section 134,

An unsetiled balance duc IT one pariner to another cannot le attached ; butaf
the lmlance has been fully ascertained Ly a settiement of accounts, it may

Le attached.
(Jan. 28, 1607.)
Freeland, for plaintifl, had obtained a summons calling on
one Peden to show cause why he should not pay over to the
judgment creditor (Campbell) a certain debt due by him to
the judgment debtors, (Peden and others.)

Jacksont, for gamishee, showed cause, The defendants and
the garnishee had formerly been partners, and the alleged
debt was a matter of account between them as such.

Ronixson, C.J.—This case does not come within the mean-
ing of the C. L. P, Act, it being an account between partners,
and therefore only cognizable by a Court of Equity. Had
there been a seitlement between the pariners, resulting
in a balance in favour of the gamishee, then that balance
being the ascertained amount of garnishee’s indebtedness,
might liave been attached, and the gamishee ordered to pay
it over. Summons discharged.

(Reported for the Latw Jowrnal and Herrison's Common Lasw Procedure Act,
by Cranrxs Wav, Ksquire.)

HunTER v. KEIGHTLEY ET AL.

Eji L/ and a

Collizion b ng

(Feb. 36, 1851.)

Action of Ejectment by plaintift Edward Hunter, against
defendants, J. Keightley and Edward Juckson.

Tt appeared from affidavits that one James John Hunter
(agent for plaintiff) was formerly owner of certain land and
Premises, for the recovery of which this action was brought,
and that whilst he was such owner he demised the said lands

by Indenture of Lease, dated 18th of April, 1854, unto snid
defondants for seven years. Defendants occupied under said
lense until the assignment after mentioned.

In December, 1855, onc A. N. Yrooman, commenced an
action of Fjectment againat defendanta, in which said James
J. Hunter, by leave of the Jwdye, appeared as landlord, and
issue was joined between said Vicoman and said J. J. Hunter
in December 1855, since which time Vrooman had nat pro-
ceeded with the action,

On 7th May 1856 said J. J. Hunter conveyed said premises
and assigned the said lease and the reversion unto the plaintiff
i this action. In June 1856, Vrcoman commenced another
action against defendants in the name of one Rachel Russell,
i which defendants colluded to keep the service of summons
sccret from said plaintiff, and judgment was fraudulently
signed against defendants, and they agreed to become Vroo-
man’s tenants,

In consequence of such fraud said judgment was set aside
by Judge’s order in July 1856, and the plaintifl in this action
was allowed to appear, since which no further proceedings
had been taken in eaid action.

In consequence of said fravd and collusion deferndants had
been brought up upon a forfeiture of the tenancy, and on 30th
December last the following order was made by McLxan,J. :

«Upon reading the affidavit filed, I do order that A. N.

« Vyooman be allowed to appear and defend this action as
¢ Jandlord.”
Which order was made ex parfe upon affidavit of Vrooman
that he was in possession, which was wholly untrue. Sum-
mons was taken out by plaintifl, calling upon defendant to
show cause why the said order of the 30th December should
not be set aside with costs, or why said order should not bo
amended by restraining Vrooman from disputing plaintifi"s
title or setting up an adverse title on trial of said cause, and
why plaintiff should not have leave to sign judgment in this
cause.

Eccles, for plaintiff, moved summons absolute.

Ricanps, J., granted an order setting aside the said order
of 30th December, no cause being shown against it,

Wricht v. HyLL.
Onder for writ of Supersedeas. (Feb. 11, 1887.)

Summons to show cause taken out on 14th instant by defen-
dant’s attorney.

This cause was tried at the Assizes on the 9th September
last, and verdict taken for plaintift.

The affidavits showed that the action was commenced
against defendant as endorser of cortain promiseory notes
declared on in this cause; that defendant had been armested
and was in close custody, and that plaintiff had not entered
judgment upon the said verdict, and had not caused defen-
dant to be charged in execution, aithough more than a term
had elapsed since the trial.

Summons moved absolute by defendant’s attorney, and
unopposed.

Ricranrps, J.,

granted an order for writ of Supersedeas to
issue.(a) .

(o) N. R, 90.



