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cases are distinguishable inasrnuch as the dlaiml in the McFarlane case was

for a pure tort wbile in the McLeod case "itwo essential elements for the

existence of a contract of conveyance are to be found; on the part of McLeod,

a good and valid consideration given in exchange for the service demanded, by

paying the railway f are according te the tarif -on the part of the government,

by the handing over of a passenger ticket as evidence of the pronm te convey

the respondent from C. to S."

The McLeod case was decided in 1883, sud vomparing it with the Windsor

and Annapolis Raitiway case, decided by the Judicial ComMittee of the Priv3'

Council. three years later (1886), il App. Cas. 607, and referred te ante, it will

be seen that Fournier, J's, view that the Crown was liable- for a tortîcus breach

cf contrant is suPported by Lord Watson's observationsink the case Iast men-

tioned. Furthermore, Fournier, J., expressl>' controvorted the argument

Put forward by the majority cf the judges in the McFarlalW andÊ McLeod

cases te the effect that it would hae contrary to the interesta of administration

and Public convenience to bold the Crown liable as a trader or common carrier

in respect cf railways and other undertakinge opeýated by the government;

and it la both iîtteresting and important to note that Sir BarPes Peaccck, in

Faroell v. Bowman (1887), 12 App. Cas. 643, at p. 649, takes mucb the same

view'cf the ab iiwonvenienti argument agaiflst the Crown's liabiity in these

matters as Fournier, J., does. 'His language la s0 much te the point that it

would almcst seem that he expressly intended te impugn the conclusions cf the

majoritY cf the Supreme Court cf Canada in the cases mentioned. He says:-

'gît muet be borne in mind that the local goverinents in the colonies, as

pioneers cf improvements,, ar frequently obliged te embark kn undertakings

which in other countries are left te private enterprise, such, for instance, as the

construction of railways, canais, and other works for the construictionI cf which

itilanecessary teemploY many inferiorofficers andworkmefl. Iftherefore, the

maxim that 'the ]King can do no wrong', were applied te coloial governments

...it would work much greater hardship, that it does kn England." ,

The Supreme Court cf Georgia, kn Western & Atlanutic Rd. v. Carlton

(1850), 28 Georgia, at p. 182, might be cited as arriving et the same conclusion,-

by a parity cf reasoninàg: "It la insisted that the State is net a common

carrier, and la not subject to the rules cf law which apply te colfmmIi carriers.

When a State embaâ'ks in an enterprise which la ususaly carried on by individusl

persons or companies, it voluntarily waives, ilte sovereigu character and is

subject te like regulation with persons engaged ini the saIne c8aig.

It is convenient at this place tonuote that the Judicial Cominmttee of the

Privy Council hais deeided that the Crown, represeted by a colonia govern-.

ment, can be chargeable with a warehousemali's obligations s a bailee.

In the case cf Brabant & Co. v. Kintg, [1895] A.C. 632, the question la

decided unequiv'ccally in the affirmative. The Governlfleft of Queensland

had, under the provisions of the Queenslanfd Navigation Act-Of 1876 (41 Vict.

No. 3), accepted- from the plinitifse certain explosives and stored them kn one

cf their magazines at B4ýebane under the contre1.cf the Giovernmfelits servante,

chargkng the plaintiff storage-rent for the sme. The Act provided that

if such storage-rent was not paid, the goods might be sold bY the GovernWent.


