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mitted witii tise juriqdiction of the Unsited
States of Armericat aniv of the crimes entismerated
or providici for by tihe trclity, it slial bc litiful
for any (certain jîiges and officers, ainong whom
is tise RecorJer) to issue his warrant for tise ap-
prellcnsîon of thse party sO chargcd, that lie maty
bts broughit beikire such jssdge or other olikýer,
and upoit thse ý;:0i pertsoa beingC brouglit before
him under thp said warrant, it shall bc lawfol for
such jtisige, &c., ta examine upon oath ans %, er-
son o- personsý touclsisg the truth of suds charge
and iposs suc/s evidelc a53 iiccorditig te tise laws
oif t/sss Provinnce' iould justify the cpprehension
and conusittal for trial of tise persan ,:o accused
if tise crime of wisich lie shall be se accused isad
bee conssittod thereisi, it shiai be iawful for
suds >juge or other offleer te issue )lis wvarrant
fût the comillitract of tise persoli se rharged te
the proper jail, there te remain until surrondered
according te tise stipulation of tise said treaty,
or until (liqcisarged according te iaNv, and the
judge shall thereupen forthwith transmit or dli-
ver te tise Governor a copy of ail the testimoey
taken before hlm, that a warrant may issue upor
the requisit*on of the United States for the sur-
render of suds per san pursuant te thse said
treftty."'

Nothing in tisis act containci requires tliat tise
evidence addoce agaiinst the accusesi siseuld be
set forth in the warrant of commitmnent, ani re-
ferring te tise forras is use or directei by statute
te ho used in othier cases eof alegýed crime, they
do net contaîn thse evidence by whichi tise charge
is se fac supperted a,% te justify a cominittai. Tise
forin givea in thse at eof tise lisperii Parliament
8 & 9 Vie. hip. 121, (laes net render it neces-
Eary; andi as te this brancis ef tise question, it
states, Il foraissanci as it bath heen sboivwn te me
upon sncb evidence as by law is sufficient te jus-
tify tise commnittai te jail of tise saisi A. B.. pur-
suint te an lct, &c, entituiedi , tiat the said
A. lý il: gility eof tise sai.1 offonce. 'l'Tie sresesst
cosinitinent muns thui "lAtd wv1ereas, tise said
evidences so tken hefore mie upon catis as; afere-

sdis sucis as acerding te tise iavrs, &c. (fùi-
lewing Ille lauguage of Ille litatute )Itsske it
tisat the word Ilforasmnch" is as ranch a word
of recital as the wrord Il whercaq." Dici %word
as used invoit-es the assertion of the fssct; as re-
eited, and tliat fact is that such oviuience as thse
iaw rensierq neci'ssary lias been adduced hefore
tise officer issssiug tise warrant.

Tise stattîte itseif aiff ris a cerapicte answcr te
tise ither objections-fer it gives the authority
te arrcst and commit withosst the proviens inter-
ver.tien of the Govrrur Generai auJ withost
reqtsirissg any previous prececdiugs; lu thse United
States.

Then. n pon tihe suficiency of tie evisience te
justify thse nplireliension andi committai for sur-
ronder of' tise prison or.

Itcforc liscu:zsing this;, 1 nanst observe that 1
know eof no atutiiority-nor of' asy practice so
establishesi al, te be (lecmesi recognizesi as authe-
rity-for issuing a wrjt of' cerlior.ri ln vacation,
returnahie bs*fore a ju Ige iii Chambhers. Tise
writ is, 1 helieve, ene which must lie returnuabie
bef'orc thse court in bacic. and tihe forra of it. as
given in tise bock«s, %t whiici 1 h.ave incukes, is
aiways sol and in eriiniual cases in rnginnd it
fermer!y, and I apprchcnd stili, issues oniy out

of tiso court ot' Que's Bencis, nu( is malle ro-
tumnabie on a day in terra, - t'ore us ait West-
mninster," or Il before us, wh)ere>oueer," &c- 1
mention this te provent tii4 case Lei,,, -lrswn
iute a precedent, se far as 1 anm entcersuei. N
objection 18 raisesi by tise coutnsei for tise prose-
cution, and tliey have dliscussef thev evsdsîsice as
if regulsiriy broughit under conssiierstion. i have
ne doubt, writs of cs'rtiorciri have heesi isiei in
a similar ferra before, in titis Pruvinice. witbsnst
objections-but tbey are net wvarranted by Fng-
lish pecice. Tise teste eOf tise pres* llt, irit is
ai se erreneous (i8S-1 for 18653), but tihe suistake
becomes eorne consequente.

Tise fsrst point takon was tisat it appears tisat
thc prisener is a uative-bern subject of lier Ma-
jesty, andi tiserefore (locs not coue ui-er tise ex-
tradition treaty, or thse statute pisusci te -ive it
effect. Reference was maie on tisis stîbjeet te
ctatute 81 Car. 2, ch. 2, sec. 12. Tihis ohjcction
was dispesesi of iuring tise argument. Tiste sta-

Itute 24 Vie. is large enougi te enibrace ai por-
sons, suljeets, douizens, or aliens, wlso have
comraittod thse crimes essumertedh lu tihe United
Sates an d wvio are louni irs tiis Province. It is

stillicient te read tise 12tis section eof tihe 3ist Car.
2nsh, te sec tisat it can have ne application te a,

Iproceeeiing like thse present
It was furtiser objected tit tise prisosser is

provesi te hc an officer in tihe service cf tise
Soutiscru Confederacy ; tisat tisere is an exigting
sttteof warbetwees tisat Coufexleracv aw1 tile

gis-es rise te, as hetwcen tise hellîgerents tsera-
jselves, certain rigbts ackunowheuigeîi iy tise law
et' nations, and amnug them ais isssssssssity as re-
gards ail nets eof isstility done citiser iri tise

eney'scoutryor agaissst tihe live" -lud preperty
of he ncm'ssuhbjects andi citizes ; tiit: tise

net chaqrgedl as rebbery was n net slý)se in Ille
prcuecsstien ef h'swful isostilties - sii thoesgi
commsstteui wiliss tihe tcrritoly eof -!?e IUsiteil
States, Nvns not a crime aigaitst ihe iiiiiîsicipaîi
liews eof tiat cousntry; tis:t Gi-czt Es ituisi lias
i1ecognised tiuis, statc et' war. asi liass, iîy a lecla-
rationi of nutrality, admittesi tise exstence in
cacis, of tisose rights iici belonsg te isîlligerents.
lieuce it is arguci tisat tise judiciai authsoriies ef
titis countr-y cannet treat ssoi nets, as tise pri-
sener is clsarged avitis coramitting ussier tise cir-
cusulstauces, as appearssg as crimes suds as thse
extradition treaty was initendesi te appiy te.

Sssei, concisciy statesi, 1 understand, are tise
grounds of the applicationi fer tise prizoner's <lis-
chsarge, for tise purpese of a dcci. . ns. 1 assume,
thosugis de net adjisdge, tist, tie evidlence is
properiy before us, and tisat ai secisicîs musst hie
fossicile upen a carefnil exaraluaticîs and cousud-
eratien eof tise wiole eof it.
1 t la cstahiied tisat tihe aliegosi state cf war

e\ists. Tise Qtieen's prociamatiesi pints tise ques-
tion at rest, whiile it recegusizes asti déclasres tise
ohlhrattiesss arising from tise neutrality te) hc
obs;erved by the Queeni's subjet3 toiassis3 tihe
beiligerents.

Tison the particular faicts set forw.ir-iappear
te bo tisat tise prisouer is a lrtssbs suibject,
vwiso, hy eutering into the naval or~ iilit-iry ser-
vice of eue et' tise behigerentl; lias contractci
engagements at variance witis huis rîe duty ais

ia Biritishs sulîjeet. It is ssssertei on isis bisaIt',


