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flot returu until the end of October, 1917. le then offered
return the stock and demanded liîs money. This being refuai
lie brouglit this action ini November, 1917.

Jf the S$400 paid on the lat «May, 1916, was ii reality miarkd
up, th(- plaiintiff, it was admitted, imust succeed: if it was a cloi
out of the account, admnittedly lie must lau.

l'he defendants atsý,serted that they had on the Monday boug
&hares to replace the lent shares, at 80, and that they lad se
thie ordinaryv notice to the plain tif -' 'We have this day boug
for you 2,600 shares of Temniskaining at 80 cents' -b-Iut the pl&~
tiff did flot know of the purchase, if there wvas one, and lie i
eeived no notice tilt long afterwards. The plaintif %vent to t
defendants' office intending to pay the $400 for mnarking up;
knew nothing of the elosing out by the purchase of shares
otherwise; lie swore that lie paid it for miarking up, and there îu
no contradiction. le was crossý-examiined, but the main obiE
of the cross-exanuination seerned to be to shew that the mon
was not paiid Io the defendant Conneil. The pflaintiff swore thi
lie gave the cheque to Conneli, and Connell neither denied j
ceiving the cheque nor that it, was paid for inarking up. The tr
Judge said that the plaintiff seemied te, be mnistaken-he 'nit
have given the cheque Wo somne clerk in the office. The learn
Judge had wisappýrehended the effeet of the evidence (BeaI
Michigan Central R. R. Co (1909), 19 0.1-R. 502). In the abeen
of cnrdcinby Connell, the Court should now find that t
$400) %vas paid Wo hmi by the plaintiff and for mnarking up.

Thesupcin change in the books of the defendants, and Ui
impssbiltyof revonciling the allegted buying in for the plaint

0on th(- bIt May' with contemnporaneous entries, would cause t.
Court Wo dedline Wo accept the ilefendanits' accounit. No mie fk
bade the Court fromn disagreeing with the trial Judge even
questions of fact: Dempster v. Le-wis (1903), :33 S.C".R. 292; ai
this was one, of the ecear cases in which the Couirt iihould disagi,
w.,i the, trial Jndge.

The appýeal should be allowed, and judcgnient should b. enten
for the plaintiff (on bis hiauding back tkie borrowed ishares> f
$1,97-5 anid intevrest lromn th(, teste of the writ and cosLs here ai
below.

MViLOCK, C.J. Ex., and ÇiLUT and 8xmUTHRurND, J.L, age
With RIMDEU, -1.

KELLY, J., read a disaenting judgmnent.

Alpleal alloived (KELL4Y, J., disse,


