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But it is said that there is power to convert this private
way into a publie one; the obvions answer to whiclh, however,
is, whether or not such power exists, it has not in fact been
exeri-cd(, and so the plaintiff yet lias this righit of action. It
will be tiine enougli to deal with any such question when
it can be properly, and is, raised.

So too the ainentinent of the statenient of dlaim-set-
ting up a deed given for the purpose of correcting a obvions

misdecripin erely-as i think, was quite properly al-
]owe2d; and J, also grewith the trial Judge, in the view ex-
prvs>ed by bim, fliat ihe new deed was flot essential to the
mnaintenance of this action, that the old deed covered suff-
eiently the place in question.

Trhe appeal, in niY opinion, should be dismissed.
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NegUeace--EU iee-Baekiiny up Locomotive - Brakeman in Con-
trot ofTanEngne in Charge or Control' of Locomotive-
Workm4re'8 Compen8ation for Injuries Act, 8. 3, s.-s. 5-Lîabîlity
01 Employer.

CollET oF APPEAL eM that au engineer who is running a loco-
motive engine lias the " chargo. or control " of it, even though be May
ha subject to the orders of a fellow-worknn as to the operation of
the train, and that therefore his employers are liable undler s.-s. 5 of
s. 3 of the Workmen's cowrpensgation for Injuries Act if a fellow-
servant la lajureil by his elgne

Judgmefnt of J3oyd, C., at trial affirmed wîth costo.

Apea b the defendants froin the judginent at the
triqIl before the C'hancellor aud a jury, in favour of the plain-
tif!.

The plaintif!, a brakeman employedl by the defendants
upon a frcighti train, wvas, wilc in the discbargeý of bis
dulies, înijured,( at Berlin station uipon the defendants' line,
on the night of the l8th August, 1911, through the alIeged
negligence of the engineer in chbarge of the engyine.

The material facts were disputed al the trial, but it was
conceded by the learned connisel. for the defendants that for
the purposes of the argument here the farts must he ac-
cepted as given by the plaintif!, f rom whiclî it followed,
and was also conceded, that the only question really was


