
CLIFF v. XEIV ONTARIO S. S. COG.

T»EF MASTER:-ryhese actions w ere bogun in Septemibur
last and were, at issue before the end of the y eai. At, defeni-
dants' request the trial was postponed ini Novemiber last Qe
6 0- W. R1. .579), and( mfust flot; ho further delayed.

'l'le third Party notices were sers cd onlv on 23rd Fbu
ary, and the present motions onlv on luth May. TL, ien floueC
are flot suifficiently explicit to require the thîird part ' To ple-ad
thereto. If defendants More nom, rejunircid to diera
proper stateinent of their clain againm.t the third paýrty it
would be alînost impossible to have this i-sue edvortrial
on llth June. The motion mnight, thereiore, (l dsposed of
on that ground.

1 i any case it seemns clear that this is flot a case for the
application of the third party proeilure.

T'le statement of defence alleges that the loading va.s
being donc under the supervision of Carney, the third Party,
who la called "the boss grain trimmner" or foreman of the
train mnoving gang at Fort, William, " for whose nets the said
defendJants are in no way responsible. 'lhle said defendanits
had a contract with the said Carney to load the saidM -sl
an(] the s;aid defendants had no control over the said, plain-
tiff lu any way."

If this is so, then defendants are not fiable, and there
would not seema to bie any room for bringing in Carnev as a
third party: sec McCann v. City of Toronto, 28 0. R. GtiO;;
ant aise Miller v. Sarnia Gas CO., 2 0. L. R. 5-1, and caises
there Àited, and diseussed, especiaily The Englihnýiin- anid
the IlAustralia," [18951 P.* 212.

Thle statement of defence is inco)nsistent w'ith ainy right
to claim relief agaînst Carncy; and it maj;y hofiryassîe
that il plaintiffs had joined earney and] deýfendaniits as. joint
tort-feasiors, defendants would at once have requiredj theji to
elect against which of them they would proceed, alleging that
they were not properly made defendants in one action.

If d1efendants have any right against Carney for want. of
sldhl or negligence. that must bie pursued in a separate action,
anid woffld not depend on the resuit of the pending actions.

Ifere defendants have said in their statement of defence
that plaintiff should have sued Camney, which a defendant cati
neyer say where a third. party notice is propcrly allowed.


