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of the Court of Chancery in partition suits did flot originaiiy operate upofi the

titie to the property ; but when it had been determined what portions of the

land were to go to each tenant, the Court, in order to compiete the titie, ordered

mutual conveyances to be executed by the parties, which order the Court eri-

forced, as it did any other order it saw fit to make: Whaley v. I)awsofl

2 Sch. & L., 367 ; Gaj, v. Parbari, io6 U.S., 679.
This order for the parties to execute conveyances was flot made in purSU-

ance of any statutory or special power, but by the authority which is inherent

in the Court to do ail that is necessary for a complete and effectuai exercise Of

its jurisdiction. And so wbere a bill is broughit for a partition, eitber by joint

tenants or tenants in common, as mutual conveyances are decreed, ail persofl5

necessary to make such conveyances must be parties to the suit, for which

proposition an anonymous case is cited.
It is very clear that if such conveyances were being made to strangersç,

the wife would be a necessary party so as to release her right of dower, for

without such release, the titie would be defective. And if she is flot a necessarYt

party where the conveyances are to be made mutualiy amoflg the tenants in'

order to compiete and perfect their tities in severalty, it is because as a niatter

of law the wife's rigbt of dower in the severance being made attaches soîeîY

to that portion of the land decreed to her husband.
The right of partition is one wbich each tenant ini coînmofl admiTttedly

has against bis co-tenants, and this court, in order to admiflister that right

and make it effectuai, wiil find means to surmount every difflcuity in the waY;

and in my opinion, where the circumstances exist which warrant the sale, the

right to the sale is as absolute as the rigbt to the partition for which, under

these circumstances, the estate has substituted the sale. Considering that the

object to be accompiisbed is, in this one case, to vest in each tenant a title

free from ail dower rights of the co-tenant, and in the other case to giVe to

sucb tenant the value of that rigbt in money as derived fromi a sale, it is the

duty of this court, 1 think, to carry out that object. It cannot be doUbted

that if the land be soid, subject to a right of dower, the marketabie saieablC

value is materialiy iessened. And in such a case, the unmarried tenant is

placed at a great disadvantage. If the statute wiil bear sucb a construction as

to permit the wife's right to be got rid of by a sale, without v1olatiflg afly

recognized principie of equity or canon of construction, the rights of ai,

parties wili, in my opinion, be more equitably protected than in any other

way. It does not, 1 tbink, violate any principle of equity. in the first Place'

we have the generai rule of the court whicb requires all persoils tO be parties

to a suit wbere interests in the subject matter of the suit may be effected b)'

tbe decree. It is said a wife bas no interest until, by ber busbarld's dcatb,

ber rigbt bas become consumnate, and ber dower bas been assigned. She bar,

no estate in the land, it is true, but she has an interest. icot
Kent, in bis commentaries, at page 5o, says : D)ower is a titie itchoate

and flot consummate tili the death of the busband, but it is an ititeret h

attaches in the land as soon as there is the concurrence of marriage and

seisin: Allen v. Edinburgh Lt/e Insurance L'ompany, 25 Grant, 314 Mle
v. Wi/ey, 16 U.C. C.P., 529.
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