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general agreement with the defendants, admitted at the trial, con-
taining many provisions, and, among others, one by which the
express company assume all responsibility for and agree to satisfy
all valid claims for the loss of or damage to express matter in their
charge, and to hold the defendants harmless and indemnified
against such claims.

The goods were placed by the express company in the car used
for that purpose upon the defendants’ railway, and there remained
in the charge of the express messenger, where they were when a
collision occurred between the train on which they were and an-
other train of the defendants, as a result of which a fire took place
and the goods were destroyed. The defendants admit that the
collision was caused by the negligence of their servants; and for
the damages thus caused this action is brought.

The cause of action is one arising, if at all, ex delicto, because
the plaintiff had no contract with the defendants. And it is not
the ordinary cause of action against a common carrier for not
carrying safely—which may be in tort as well as upon the contract
—because the goods were not received by the defendants in that
character, but under their general agreement with the express com-
pany, which contains the exemption from liability clause to which
1 have referred.

That such an action will lie seems beyond question. To many
of the authorites on the subject Riddell, J., has referred ; and, as I
agree in his conclusion, T need not here repeat what he has said.
I will, however, refer to . . . Martin v. Great Indian R. W.
(6. LR3Bx 8 .. . . Herg, if the logs had occurred through
any negligence on the part of the express company or their servants,
the defendants would not have been liable. What they are, in my
opinion, liable for is their own separate, or, as it is in some of the
cases called, “active,” negligence in bringing about the colli~ion :
see per A. L. Smith, I.J., in Taylor v. Manchester, ete., R. W. Co.,
[1895] 1 Q. B. 134, at p. 140; Meux v. Gireat Eastern R. W. Co.,
[1895] 2 Q. B. 387, at p. 394.

The only real defence to the plaintiff’s claim is made upon two
grounds: (1) that the defendants are entitled as against the plain-
tiff to the exemption from liability stipulated for in their agreement
with the express company under which they received and were
carrying the zoods; and (?) that in any event they are entitled to
_ the benefit of the limitation of liability to $50 provided for in the
plaintiff’s contract with the express company, which amount the
defendants paid into Court without admitting liability.

There is, however, in my opinion, this fatal objection to the
success of both defences that to the first agreement the plaintiff is



