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aud the puÎce Of the goods ordered amounted to, several hun-

dred dollars. The agent was not a resident agent in Mont-

,,al, but a traveller for plaintifse.

ijefendants she~w that plaintiffs' Place of business was at

Toronto, and that, accordirig te the ordinary course of busi-

ness, the acceptaisce of the ordler -which they hafi given weuld.

be by letter frein Toronto; ana au acceptance vas necessary

for the formation of a contract between the parties.

On the fsets of this case, an acceptarice by post war,

within the conteimplation of the parties, and, that being the

case, the contract inust, 1 think, be taken te have been made

when plaintiffs' letter accepting the offer -was posted at To-

ronto: Ilenthorn v. Fraser, [18921 2 Ch. 27; Brewer v-,

'Moore, [1892] 1 Ch. 305.
We are, therefore, 1 think, bound te f ollow the deoisîoii

of a Divisional Court iu Phillips v. Malone, 3 O. L. R. 47,

492, 1 0. W. R. 200, and te hold that the order allowiug

service te be effected iu Montreil was rightly made. -,

It would, perhaps, have sufficed to rest our decision upowI

the authority of Phillips v. Malone, but, lu view of the able

and strenuous arguments of the learned counsel fer defend-

antS, we have thought it better te censider the question raisedl

independently of the decisiOn in that case, se that, if we halj

corne te the conclusion that ve ought not to follow it, defeud-

ants might have bad the benefit of our referring the question

te a higher Ceurt fer decision under the provisions of sec. 8-1

of the Judicature Act.

The dlaim of plaintiffs as indersed on the writ is for

breach of contract ana fer goods sold ana delivered, and it

is quite clear that, as respects the flrst of these dlaims, thL-

Order wus rightly made. The centract provides that the

geode are te be delivered f.o.b. at Toronto. The property in

the goods, therefore, passed to dlefeuauts upon suchl a de-

livery being mnade, and a breach of the contract by non-

acceptazice was a breach withlu Outario of an obligation or~

t'nt contract te beý performed withiu Ontarie: Nathan v.

Siltz, 1 Timnes L. «R. 570; Emrpire Oul Co. v. Vallerand, 17

P. R. 27 (C. A.)...
[Reference te Rule 162 (e) ; Bnglish Order xi. r. 1 (e);

Comber v. Leyland, [18981 A . C. 524, 529; Bell v. Antwerp)

and Brazil Line, [1891]l 1 Q. B. 103, 107, 108;- Glnv

Browning, 34 L. T. 760; 'Robey v. Snaefell Ce., 20Q. B. B

152; - assall v. Ls.wrednce, 4 Times TA. R. 23; Golden Y. Ba r-

low, 8 Times L. R. 57;- Tbompson v. Palmer, [1893] 2 Q. lB.

80.1
The English cases s.ppear to iudieste that in determiiug

whether there is an imnphed etipulation lu the coutraot thiat,


