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tween the parties, which. could flot be deviat-
ed from. without an express agreemient, and
as Fuchi agreemnent did not exist the tariff
was law.

BÂDGLEY, J. This is more a professional
question than anything else. It is one of
those questions which are of interest to the
bar, and which require a littie exainination.
The facts of the case are these: Mr. Burroughs,
an attorney and advocate of tbis Court, was
substituted in a case brought against an old
mnan nanied DeChiantal. Hie took the case
through a long and tedious enquête, and ob-
tained judgment. The case w-as taken to the
Court of Appeals. and there the judgnent,
was against Mr. Burroughis' client. Wbile
this case was pending, another action wvas
instituted against DeChantal for a srnallcr
amount, and Mr. Burrouglis again appearcd.
An attacbment w-as issuied against the
deièndant, and upon that attachînent Mr.
Burroughs appeared also, and acteti for
DeChantal. Execution issucd against the de-
fendant's goods, and Mr. B3urroughs filed an
opposition. Costs were incurred in these va-
nious cases and proceedings, amounting to
£107. The taxed bils have been filcd, and
there is no difficulty on this point. Whule
Mr. Burroughis was thus eniployed as attor-
ney, be was receiving suins of noney fro11 bis
client from tirne to tirne, ainounting in ail to
£144. No credit lias been given by the plain-
tiff for thiese amounts, but they have been es-
tablisbed by receipts which the defendant b as
produced before the Court, and these ainounts
are represented in the receipts as hiaving been
paid on account of retainer. His client flot
being willing probably to pay any further sums.-,
an action bias been instituted against him liv
bis attorney. The action was brouglit for
£250 i.e. £107, as the amount of the bis of
costs, and £150 for retainiingç fee for extra ser-
vices. Now the action is brouglit siniply, in
the comimon assumpsit for,,, for work and
labor amonnting to, £150, &c., with conclu-
mions for £250. The defendant pleaded that
hie was not liable for anything beyond whiat
the tariff allowed as taxable costs; that
the retainer was 'not recognized by ]awv, and
that he was not hiable to pay a retainer. The
argument before this Court turned solely upon

:this charge for a retainer. In addition, tliere
iare sonie sniall items cbarged as paid by Mr.
Burroughis, but which, are shown by the de-
fendant to bave been paid by himi.
*The question then is, bias an advocate an
action agrainst an unwvilling, client for the reco-
very of a retainer? This is the whole question.
Tbe question does not turn upon the niglit of'
*the advocate to receive bis taxed costs wvbich
are regulated by tbe Tariffi Tbe question, ai
I stated before, is alrnost entirely a profes-
sional one, anîd althougli it lias already been
adjudged upon, it înui- le wvcll to go into ià a
little in detail.

The question of the riglit of an advocate to
recover fees was originally settled by the Re-
mani lav. and that law ibrbade advocates to
miake anx- bargain with. their clients lbr their
tees, an d also interdicted thein froin an action
for their recoverv. In Enuland, tbe law dis-
tinguishes betwveen advocates and barristers
the fees of the latter are strictly lionorarv.
Blackstone says, it is establislied that a coun-
sel cannot mnaintain any action for bis fees,
and it lias bcen so hield on the ground of pub-
lic policy, froîn the great influence of the ad-
vocate over bis clien t, wio is comnpelled to be-
corne depenident on bis skill and professional
experience.

[His Honour also referred to the jurispru-
dence of France as againist the riglit of action
ot the advocate.]

Under these circunistances, I wculd lie in-
clined to disniiss this action witbout saying a
wvord more. But apart froîn aIl this, the case
is susceptible of other considerations whicb
appear to have influcnced tbe Court below in
rendering judgmient. These deserve conside-
ration, because the position of practitioners at
the provincial bar is somewhlat anon-ahous. A
lawyer unites here both. professional offices;
lie is an attornev, and at the saine time lie
tilîs the office of the En glishi counsel or advo-
cate. Tbe tu-o offices as tbeyexist in France
and England are not clearly distinguishable
bere. In this union of offices, the Lower
Canadian hawyer may be assimilated to pro-
fessional mien in the United States, wliere
the advocate rnay demiand compensation.
Thiere the offices of attorney and counsel
are frequently bhended in one, and actions


