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con6o 1îdqtion would have to b allowed against hirn; but if he i
;,'1a position to n'aintain a legal, as distinguished from an equit.
able, action for the money, the right of consolidation cannot be
allowed.

This seems a little like an attempt to get rid of a distasteful
doctrine by a technicE.lity; and seems, moreover, to offend against
The judicature Act, s. 5.3, s.s. 12,-which provides that wheri there
is any conflict or variance between the rules of equity and the
rules of comrnon law with reference to the same rratter the
rules of equity shall prevail. The rule of equity wvas that in
courts of equity the right of consolidation should be allowed,
an' the rule of thu common law wvas that it should flot be allowed;1
and ý-et, in spite of the statute, effect is given to, the cornmon
Iaw rule.

But it rnay be said, in answer to this, that the rule of equity was
only applicable where relief was sought in equity, and would not
bave been allowed to be set up in derogatioq of any common
law right of action; but we imagine it wvould be soniewhat hard
to find in the books any instance of a common law action for
money had and received being successfully brought before The
j udicature Act to recover insurance n.oneys in the circumstances
above referred to.

LEGISLATION AND LIMITATIONS,

The perennial and apparently inexhaustible flow of the
statutory fountain has often been rernarked upon, .and the turbid
character of the streain is equaly noticeable. To take a recent
instance as an illustration, we inay refer to the Act of the Ontario
Legisiature, at its hast session. entitled - An Act to amend the
Act respecting the limitation of certain actions," being 56 Vict.,
c- 17. This Act is passed with the laudable intention of doiiîg
away Nwith the incongruity heretofore prevaihîng in reference to
inortgages, to wvhich the attention of the profession was drawn
by the decisions of the Court of Appeal in Alflait v. IVcTaîvish, 2
A.R. 278; Boïce v. O'Loane, 3 A.R. 67; and AfcU~ahon v. Spencer,
13 A.R. 430, where it was held that, although an action to, recover
the rmortgaged land must be brotught witbin ten years, as pro-
vided by R.S.O., c. iii, yet an action on the covenant for pay-


