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O'Brien, Serjt., and Wills, sbowed cause -
The contract that the defendant's wife should
perfori at the concert was conditional on hier
not being incapacitated by ilinessa; such a con-
dition id imnplied in ail contracte of this kind.
This point was much di8cnssed in IIallv. Wrighat,
8 W. Rt. 160, E. B. & E. 746. wbere to an action
for breacli of promise of marriage, the defendant
pleaded that after the promise and before breacli
thereof, he fell into sucli a state of bealtb that
lie became incapable of marriage without great
danger of bis life; the Court of Queen's Bencli
was equally divideci on tbe question of the validity
of tbis pieu; and tbough the Court of Excbequer
Chaniber held tbat it did flot afford any defence
to that action, yet tbe tenor of the judgments
delivered shows that snob a pieu is a good defence
to this actiuýn. And in Taylor v. Caldwell, Il
W. R. 726, 3 B. & S. 826, it was held to be an
establisbed principle, that. if the nature of a
Oontract shows that the parties muet ail] along
have known that it could net be fulfilled uless
seine particular thing continued to exist, sucli a
contract is net to be coustrued as a positive con-
tract, but as impliedly subject to a condition
that a breach shall be excnsed, in case before
breacli performance becomes impossible freai
the perisbing of the tbing witbout defanit of the
contractor. and aitlîongb tliis princi pie was soe-
wbiat qualified by thc dieL;iMioni of the Court of
Coînmon Illea. in .dpplely v. Meéyers, Il W. RL.
835, L. R. 1 C. P. 615, that decision was reversed
in the Exciiequer Chamber, 15 W. R. 128, L. R.
2 C. P. 6 51. Now in the present case the con-
tracti ng pa rties biave assî fuie- the continuing
existeace of Mladamne God lard's bealtb, and as
that failed, the contract caXuàe to an end.

D. Seymaour, Q.C., ano Cave, in support of the
zule.-Sickuiess is no excuie for lion-performance
of a contract of this kirid. The Cases go to show
that notliing short of death nffords suecb an ex-
cuse, and strictly speaking, tlîc- dep-th of a part -y
to a oontract fior persoual s4ervices operates as a
dissolution of' the con tract, ,înd not as an excuse
for its non-performance ; tbe 1%w i4 clesirly s0
laid down in the case of Stalbs8 v. The Holq1well
Railway Corzpaiy. 15 W. R. 869, L R. 2 Ex.811, and PFjrrow v. Wilson, 18 %V. P. 42, L. 111
4 C. P 74-5* is to the sanie effoct. WVben a party
enters into au absolute and uriqualified contract
te, do soe particular act, the lînpossibility of
performing it, occasio-ied by some inevitable
accid 'unt or unforseen cause. is no answer to an
action for damages for breach of contract:
Kearon v. Pearson, 10 W. R. 12. 7 IL. & N. 386;
Barcer v. Ifod.q8on, 3 M. & S. 267. tBnt these
and other cases to the saine effect refer back te
and are grounded upon Paradine v. Jane. Aleyn,
27, in which case the m'àterial resolaition of the
Court was that Ilwbcre the law creates a duty
or charge, and the prirty is disabled to perforux
it without any defanit in biai, and bath no
remedy ever. theti law will excuse bim, but when
the party hy bis own contract creates a duty or
charge upon biaiself bie iii bound to make it good
if bie maîy, notwithstanîding îîny accident by in-
evitable necessity, bedause lie migbt bave pro-
vided again4t it by his Conti'Rot."' That is
adopted in Clifford v. Watts, 18 W. R. 925, La. R
à C. P. 577, wlîich is tbe Last case bearing upon
the question. It is there laid down by Willes, J.,

*For report of tliis case see GU.C.LJ.2N.8. 17-Eds. LJ.

in the course of bis judgment that Ilwhere a
thing becomes impossible of performance by the
act of a third party, or even by the act et God,
its itfpossibility affords no excuse for its non-
performance; it is the defendant's own folly
that bas led biai to make such a bargain witbout
providing against the possible contingency?'
This case fa]le witbin the precise termes of Hall v.
Wright, (ubi supra); putting it in the way most
favourable te the defeudant, Madame Goddard
could not have falfilled ber engagement without
endangering lier lire; it was prudent of ber to stay
away, but for so doing bbe muet puy damages.

KELLY, C.B.-This case ne doubt raises a
higbly important question. It appears that it
was agreed that in consideration of a sum cer-
tain, the defendant's wife sbould be present on
the l4tli of January at Brigg, in Lincolnshire,
to play the piano at a concert, ef whicb the pro-
ceeds were to belong te the plaintiff; she was
prevented by illness from fulfilling ber engage-
ment, tbe consequence of whicli was that tlie
concert did not take place, and in auswer te an
alleged breacb of the contract, it is pleaded that
it was a condition of the contract that tlie defen-
dent sbould be exouerated thercfrom if his
wife was prevented by illness from performing
it, and thtit sncb, in faet, was the cause of bier
flOt performing it, and tlîe question is, whetber
tliu.t is a lawful nnd suffloient defence. In niy
Opfinion it is. The coutract is flot mcrely for
perbonal services, but it is one that could not
bave been performed hy any other person, and
the law applicable te sucb a case is laid clownL
iYist clearly and accurately by Plollock, C.B., ini
Hall v. Wright, 8 W. [t. HOi, E. B & E. 746, in
these terms, '1 It must be conceded on aIl hands
that there are contî-acts te whicb the law im plies
exceptions and conditions which are nlot ex-
Pressed . . , . A contract by an author
to Write a book witbin a reasonable time, or by
IL Painter to paint a picture within a reasonable
t'itie, would, in mny judgment, ho 8ubject te tIhe
condition tlîat, if' the author becsme insane or
the painiter pîîraiytie. and se incapable of per-
forming tbe contr set by the act cf God, hae would
flot ba lhable personally in damages any more
than bis executirs would he liable if hae lîad beeSt
remeovel by death. " The law tlîus stated clearly
aPpies te tbis case, whicli is that ef an artiste
wbo having contracted te play iï preveuted fr00l
80 doing by illuess, and it follows that in sncb
a case the non-performance of the contract ig
excusail. And the passage cited in the course
ef the argument from the judginent cf tha Court
of Qtîýett's Bencli in Taylor v. Caldwell, 1l W. ~
726, 3 B & S 826, when construed with refer'
aube te the illness cf a player on the pianofortO,
15 a strong autbority in favour of tha constructiOSl
put upon this contrantby the defendant. Indeed
Boast v. Firth, 17 W. R. 29, L. R. 4 C. P. 1, u
other cases ail go to astablish that non-perforOl
anca of a contrant for personal services is eeV
cused, if it is ewing te a disability cansed bl
the nct cf God or of the othar contracting parti'
Soe question bas beau raised as te the degro
et ilness wbich will excuse the performance Of
a contract of this kind, but if the party is uusbîe
te carry out the contract accordiug te there,
intention et the parties, that inability id
excuse for non-performance.

Then nomas a further question: the plai
contend8 that if non-performance of the contrlot
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